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INTRODUCTION

End-of-life care revolves around the terminally ill patient’s quality of life, the dying process and ultimately death. In
the modern healthcare setting, death is no longer a definitive matter as pharmacological breakthroughs and
advances in technology with regard to life prolonging therapy and other medical interventions, have blurred the
lines between life and death. Patients who are on life support for example, are able to live longer, despite no longer
possessing cognitive and sensory functions. Thus, end-of-life issues relate to matters of consideration in the
decision-making process in respect of clinical practices and procedures that could lead to the death of a terminally
ill patient. This inevitably involves complex ethico-legal dilemmas, which are further compounded by the paucity of

proper legal instruments to address such conflict.
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WHAT IS END-OF-LIFE CARE?

End-of-life care falls within the wider purview of palliative care. The World Health Organisation defines ‘palliative
care’ as ‘an approach that improves the quality of life of patients and their families facing the problem associated
with life-threatening illness, through the prevention and relief of suffering by means of early identification and
impeccable assessment and treatment of pain and other problems, physical, psychosocial and spiritual’.! Its
primary focus is to prevent, diagnose, treat and reduce the severity of symptoms, as well as provide relief to
patients suffering from serious or potentially fatal illness, while at the same time assisting patients and their families
in the relevant decision-making process.2 End-of-life care falls within the spectrum of palliative care and is applied
towards the end of the disease trajectory. According to the United States National Quality Forum, end-of-life care
applies when a patient’s chronic illness is no longer curable and life-prolonging therapies are no longer appropriate
indicated or desired.® Thus, to put it in simpler terms, end-of-life care is palliative care that is delivered when death
is imminent.*

CURRENT REGULATORY FRAMEWORK ON END-OF-LIFE CARE IN MALAYSIA

At present, there are no authoritative standards that officially regulate end-of-life care in Malaysia,®> and in
particular, the management of end-of-life decisions, which include issues on active euthanasia, withholding and
withdrawal of life-sustaining treatment, as well as palliative sedation and terminal sedation. Indubitably, the
decision-making process must comply with legal standards in order to protect the interests of medical practitioners,
patients and health care providers. It is therefore necessary to look into the current legal position on end-of-life
decisions in Malaysia, which may be determined by examining the existing local statutory provisions and ethical
codes. To date, no local judicial decisions on the matter are available, as issues pertaining to end-of-life care are
treated as purely medical decisions and have yet to be brought before the Malaysian courts.

Active euthanasia: Murder of a lesser degree

There is no specific legislation in Malaysia dealing with acts that amount to euthanasia. Nevertheless, the legality of
euthanasia in the Malaysian context can be examined through the existing statutory provisions in the Penal Code,
which is the country’s main piece of legislation governing criminal offences.

In criminal law, it is axiomatic for the elements of actus reus (the criminal conduct) and mens rea (the guilty mind) to
be established in order to prove that a crime has been committed. Thus, it is first necessary to determine whether
the deliberate act of a doctor committed with the intention to cause the death of his patient in the case of active
euthanasia, would amount to culpable homicide amounting to murder under s 300 of the Malaysian Penal Code.
According to s 300, culpable homicide is murder, if either of the following situations occur:

(a) if the act by which the death is caused is done with the intention of causing death;

(b) ifitis done with the intention of causing such bodily injury as the offender knows to be likely to cause the death of
the person to whom the harm is caused,;

(c) ifitis done with the intention of causing bodily injury to any person, and the bodily injury intended to be inflicted is
sufficient in the ordinary course of nature to cause death; or

(d) if the person committing the act knows that it is so imminently dangerous that it must in all probability cause
death, or such bodily injury as is likely to cause death, and commits such act without any excuse for incurring the
risk of causing death, or such injury as aforesaid.

Situations of non-voluntary and involuntary euthanasia would therefore be directly caught under the aforementioned
text.> However cases of active voluntary euthanasia which involve the victim’s consent would appear to fall under
exception 5 of s 300, which states that: ‘[c]ulpable homicide is not murder when the person whose death is caused,
being above the age of eighteen years, suffers death, or takes the risk of death with his own consent.” The effect of
this provision is to reduce the liability of the act that caused death to culpable homicide not amounting to murder
under s 299, which indicates that although the Penal Code regards the value of life to be highly sanctified, in terms
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of blameworthiness, one who kills with the consent of the victim is less culpable than the person who does so
without.” This appears to have been the intention of the drafters of the Penal Code, who were reluctant to consider
homicide by consent in the same light as murder, especially when it was driven by reasons of humanity:

This type of homicide ought not to be punished severely as murder ... In the first place, the motives which prompt men to
this offence are generally more respectable than those which prompt men to the commission of murder. Sometimes it is the
effect of a strong sense of religious duty, sometimes of a strong sense of honour, not unfrequently of humanity.8

It follows that in the Indian Penal Code, which is the model punitive legislation upon which the Malaysian Penal
Code is primarily based, active euthanasia is recognised as a situation in which the aforementioned exception
would operate.®

The element of ‘consent’ is not expressly defined under the Penal Code, but s 90 sets out what does not constitute
consent:

(a) if the consent is given by a person under fear of injury, or under a misconception of fact, and if the person doing
the act knows, or has reason to believe, that the consent was given in consequence of such fear or
misconception;

(b) if the consent is given by a person who, from unsoundness of mind or intoxication, is unable to understand the
nature and consequence of that to which he gives his consent; or

(c) unless the contrary appears from the context, if the consent is given by a person who is under twelve years of
age.

Consent under the Penal Code therefore connotes that there must be free will on the part of the person in allowing
the act to be carried out on his person, together with the knowledge of the material facts relevant to his decision
making.’® In the case of S Balakrishnan and Another v Public Prosecutor!® consent of the victim towards the
treatment that caused him the severe injury was one of the defences raised by the appellant. In that case, the victim
was subjected to dunking, which formed part of the lesson plan for the Combat Survival Training Course, organised
by the Singapore Armed Forces. As a result of the aggravations practised by the instructors in executing the water
treatment, the victim suffered from ‘near drowning with Acute Respiratory Distress Syndrome’.’? The appellant
argued that the victim had consented to such treatment because he had volunteered to attend the course and
therefore by virtue of s 87,13 no offence had been committed. The court rejected this argument based on two
grounds: (1) the claim that the victim had ‘volunteered’ for the course was refuted by evidence from another
witness, since it was a compulsory course for military personnel; and (2) even if the victim had volunteered for the
course, the victim’'s consent would only be valid if he had done so with the knowledge of the treatment that he
would have to undergo, and since there was no proof that the victim possessed such knowledge, the contention
could not stand. Further, consent requires a mutual understanding between the person carrying out the act and the
consenting party.* A look into the aforementioned grounds that would vitiate consent under s 90, also draws
attention to the fact that in the case of active voluntary euthanasia, criminal liability under s 299 would only come
into operation if the patient consenting is mentally sound. A patient who is unable to exercise effective autonomy
due to the impairment of his cognitive functions, or is in a state of severe distress emanating from the pain suffered,
cannot then be regarded to have given valid consent. The nature and extent of the victim’'s mental incapacity in
rendering him incapable of understanding what he was consenting to, is a matter for the court to decide depending
on the circumstances of each case.'®

Consequently, a doctor who ends the life of a patient in Malaysia may avail himself of exception 5 to s 300
provided that the elements of consent are fulfilled. The consent of a patient for the doctor to end or assist in putting
an end to his life would operate to mitigate the severity of the crime, although the doctor would not be fully
exonerated from the liability of his action.

Premised on the foregoing, it follows that the doctor would be liable under s 299 which states that, ‘[w]hoever
causes death by doing an act with the intention of causing death, or with the intention of causing such bodily injury
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as is likely to cause death, or with the knowledge that he is likely by such act to cause death, commits the offence
of culpable homicide’. Further, explanation 1 under s 299 provides that ‘[a] person who causes bodily injury to
another who is labouring under a disorder, disease, or bodily infirmity, and thereby accelerates the death of that
other, shall be deemed to have caused his death’. This clearly fits the situation of active voluntary euthanasia and a
doctor performing such an act can be prosecuted and may be found guilty of having committed the offence of
culpable homicide not amounting to murder.16

An unsuccessful attempt of a doctor to end a patient’s life is also treated as a criminal offence under s 308 of the
Penal Code.'" Likewise, in cases of assisted suicide that do not achieve its intended purpose, both the patient and
the assisting doctor may find themselves liable under s 309 for attempt to commit suicide'® and s 306 for abetment
of suicide,® respectively.

Withholding and withdrawal of treatment: The legality of an ‘omission’

In the case where a doctor discontinues or withholds life-sustaining treatment from a terminally ill patient, the issue
that arises is whether this renders him liable under s 299, since under the Penal Code, the word ‘act’ would also
extend to an ‘illegal omission’, by virtue of s 32.2 The general rule is that criminal liability is imputed to conduct
which consists of a positive act, rather than an omission. The non-criminalisation of omissions is based on concerns
of individual autonomy; accordingly, to assign culpability to an omission would not only interfere with a person’s
fundamental liberty to choose, but it would also be difficult to define the parameters within which a person may be
found guilty of an offence, as intentional non-doing may assume different forms and be of varying degrees.2!

There are however certain types of omissions which constitute exceptions to the general rule and are proscribed
under the Penal Code. The purport of s 32 is to make punishable omissions which have caused or intended to
cause a proscribed harm in the same way had such harm been committed by positive acts, provided that such
omissions were illegal.22 Thus, an omission would attract criminal liability if it satisfied two elements: (a) it must be
illegal under s 43; and (b) a connection must be established between the omission and the harm; in other words,
the question that needs to be asked would be: would the harm have occurred had it not been for the conduct of the
accused??

The issue is therefore whether the doctor’s conduct in not administering further treatment to a dying patient would
amount to an illegal omission punishable under the Penal Code. According to s 43, in order for a conduct to be
illegal, it would need to fulfill either of the following requirements:

(a) that it is an offence;

Section 40 defines the word ‘offence’ to denote ‘a thing made punishable by this Code’. In this respect, there are no
provisions in the Penal Code expressly criminalising the withholding and withdrawal of life-sustaining treatment;

(b) that it is prohibited by law;

This refers to omissions which may not necessarily be proscribed as an offence under the Penal Code, but which
are prohibited and regarded as unlawful under other legal provisions. For example, the conduct of a parent,
guardian or caretaker who leaves a child without reasonable supervision and neglects the welfare of that child is
prohibited and punishable under s 33 of the Child Act 2001,?* although it is not tantamount to a crime under the
Penal Code. Although the withholding or withdrawal of life-sustaining treatment is not classified as unlawful conduct
under any existing law in Malaysia, it is addressed and recognised as a legitimate medical procedure that may be
undertaken in prescribed circumstances under the Code of Medical Ethics issued by the Malaysian Medical
Association (‘CME’), clinical practice guidelines and ICU management protocols. In essence, codes of ethics are
imbued with normative authority; they embody the standards of conduct against which members of the profession
are judged and are often referred to in considerations of legality.2> An ethical code functions as a set of agreed
imperatives, which may be alluded to in determining the standard of care in a legal proceeding.2® Whether the CME
and such guidelines have the force of law and are legally binding on medical practitioners however, is arguable; the
CME for instance, contains no indication of such intention or effect, rather referring to it as ‘guidelines for the proper
conduct of the doctor practising in Malaysia’' and that it is not intended to be exhaustive’. In addition, neither is the
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CME incorporated into the Medical Act 197127 or any other legal instrument. Therefore, although doctors in
Malaysia are ethically bound by the CME, it might not be entirely accurate to predicate it as a piece of legislation; or

(c) that it furnishes a ground for civil action;

The scope of civil liability under this provision encompasses both tortious wrongs and breach of contract.2¢ Under
common law, a person is under a legal duty to act if he stands in a certain status with the other party, and failure to
properly exercise such duty would render such person liable for civil negligence.?® In other words, an omission may
amount to an offence if the person is under a duty to act and fails to fulfil it. Likewise, no person should be held
liable for the consequences of his omission if he was not legally bound to act.2° It is worth noting that the civil
standard of negligence has been judicially recognised to be equivalent to the standard of negligence in criminal
cases.®!

In applying the above rule to the withholding or withdrawal of life-sustaining treatment, it must first be established
that there existed a legal duty on the part of the doctor to carry out and/or continue further treatment. The
recognition that a doctor owes a legal obligation to his patient is an age-old concept that dates back to ancient
writings on medical jurisprudence, identified to be as early as the Code of Hammurabi,3? which states once a doctor
undertakes to treat to a patient, a legal relationship exists between the two parties, which gives rise to a duty to
provide proper medical treatment and care to the patient. In terms of a decision to withhold or withdraw life support
therapy from a terminally ill patient, this is made on the basis of medical futility and/or the request of the patient or
family members (in the case of an incompetent patient). In view of the foregoing, two inferences may be deduced:

(&) In cases where the treatment would no longer benefit the patient, or would cause the patient further burden
and discomfort, the doctor ceases to be duty-bound, since he is not ethically and legally obliged to provide
futile treatment which would not be in the best interests of the patient. It is important to reiterate that
although a doctor is required to take reasonable steps to keep a patient alive, he is not under an obligation
to keep the latter alive at all costs.?® These principles on the extent of a doctor’'s duty of care have been
judicially laid down in common law, for example in the leading case of 3* Consequently, when no |egal
duty exists, its omission ie, the discontinuance of life-sustaining treatment will not attract liability. It is to be
noted that a doctor still owes a duty towards ensuring that the patient is accorded the comfort and care that
he needs during the final stage of his life, which is exercisable by way of proper palliative care. The dying
process takes place naturally, and the patient eventually dies due to the underlying illness and not the
withholding or discontinuance of treatment;

(b) Individual autonomy is an ethical right which is imbued in and protected by both civil law and criminal law.
In the health care setting, it is an established principle that the right to self-determination prevails over
sanctity of life when the patient is in a position to partake in the decision-making process concerning his
treatment. Thus, the patient’s consent must be obtained when administering treatment, and likewise, a
refusal must also be complied with, irrespective of the adverse consequences. Failure to adhere to a
patient’s refusal of treatment would attract civil liability for trespass to person and the criminal offence of
assault, and therefore conversely, by implication, a doctor cannot be held culpable for doing the opposite
ie, respecting the patient’s wishes to not carry out or stop medical treatment. It follows that the contention
that such end-of-life decision could constitute a ground for civil action is one which would be difficult to
sustain, due the above reasons.®

In sum, since it is established in common law that a doctor ceases to be under a duty to carry out and/or continue
further treatment in the above circumstances, the above discussion provides credence to the submission that it is
unlikely that withdrawal or withholding of treatment would therefore amount to an offence punishable under
Malaysian law, as it does not in the first instance, fulfill the requirements of an illegal omission.

Palliative and terminal sedation: the application of the doctrine of double effect

Under the double effect principle, an act that has both good and bad effects is ethically permissible if it fulfils the
following conditions:
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(1) the actitself is good;

(2) the act is performed with the intention of achieving the good effect without intending the bad effect,
although the later was foreseen prior to the act being undertaken;

(3) the good effect is not obtained by means of the bad effect; and

(4) there is a proportionately grave reason for permitting the bad effect.3¢

Palliative sedation fulfils the requirements in that (1) the administration of sedatives in itself is a good act as it is
done with the aim of relieving pain or suffering, which is the good effect; (2) death being the bad effect, although
foreseen, is not intended; (3) death is not the means to relief of pain or suffering; and (4) the principle of
proportionality is exercised taking into consideration the condition, needs and consent of the patient. There is broad
consensus however, that the notion that heavy sedation would accelerate the dying process of the terminally ill
patients is unfounded and may have been overemphasised.?” Analyses conducted by experts such as Sykes,
Thorns and Fohr provide evidence showing that there is little basis in the claim that administering opioid analgesics
at the end of life shortens the lives of patients,® thus, lending credence to the argument that it is unnecessary to
invoke the doctrine of double effect to justify palliative sedation. Therefore, premised on the findings that carefully
monitored and proportionate amounts of sedatives do not operate to hasten the dying process, it is argued that
such intervention would not attract the legal consequences under ss 300 and 299. In terms of terminal sedation
which involves the withdrawal of artificial nutrition and hydration, the deductions in the preceding paragraphs would
apply, on the basis that such end-of-life decision is considered to be analogous to other life support therapy which
may be withheld and withdrawn.3°

However, in cases where medical intervention may indeed involve death as a foreseeable but unintended
consequence, the doctrine of double effect would still apply as an ethical justification for such conduct, particularly
in deciding what would be in the patient’s best interests. In terms of criminal liability, it is submitted that a situation
involving the application of double effect may be exempted by virtue of certain provisions under Chapter IV of the
Penal Code, which deal with special defences. It is to be noted that unlike exception 5 of s 300 which if proven,
reduces the gravity of the offence and mitigates the punishment (from that of murder to culpable homicide not
amounting to murder), the special defences, if successfully pleaded, would result in exonerating the accused.

One such relevant provision is s 81 which deals with exceptions based on necessity. According to s 81, ‘[n]othing is
an offence merely by reason of its being done with the knowledge that it is likely to cause harm, if it be done without
any criminal intention to cause harm, and in good faith for the purpose of preventing or avoiding other harm to
person or property’. The purport and context of this provision is similar to and represents the principle of double
effect in that it adopts the approach of balancing the harm between two different outcomes. This is manifested in
illustration (a), where the captain of a steam vessel on the verge of an inevitable collision with a boat carrying 20 to
30 passengers, and in an attempt to evade such incident, incurs the risk of possibly running down another boat with
two passengers on board, will be able to avail himself of the defence of necessity, if the latter does in fact occur.4°
This is however subject to the captain’s intention, which is another corresponding element that needs to be proven
under both the common law doctrine of double effect and s 81.%* Under the Penal Code, the definition of ‘good faith’
is set out in s 52: ‘Nothing is said to be done or believed in good faith which is done or believed without due care
and attention’. Medical interventions are essentially carried out by doctors for the benefit of the patient and devoid
of any criminal intent, despite the fact that it is foreseeable that such action might cause harm to the patient,
including death. Although what constitutes ‘good faith’ is fairly subjective; it is suggested that this requires the
person to demonstrate that not only did he have a good intention, but that he exercised reasonable care and skill
as required in the discharge of such duty.#? In this regard, the personal characteristics and circumstances of the
person committing the act will be considered;** applying this to the context of medical interventions, the doctor’s
knowledge and skills, clinical aspects, and compliance to prescribed protocol would therefore be relevant.

Although the management of end-of-life decisions would most likely fulfil the mental element required to invoke the
defence of necessity, an issue that could arise would be as to what would qualify within the ambit of ‘other harm’
under s 81. According to the explanation to s 81, whether the harm to be prevented or avoided justified or excused
the risk of doing the act is a question of fact.** The Penal Code however, does not limit the scope of this defence to
any particular type of harm, whether perceived or inflicted.*> Thus, although there has yet to be a local judicial
decision interpreting the relevant provision within the context of end-of-life decisions, this may present a possible
window for end-of-life decisions such as palliative and terminal sedation to be included under the purview of the
protection accorded under this provision, since they are carried out for the purpose of alleviating the patient’s pain
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and suffering. Under the common law, necessity has been pleaded in several cases concerning medical treatment,
although the applicability of such a defence remains obscure in situations involving end-of-life decisions. In R v
Bourne? for instance, the decision of the doctor to perform an abortion on a 14-year old adolescent who had been
violently raped was justifiable on the ground of preserving the girl's life and alleviating the physical anguish and
mental suffering that she would endure if she were to get pregnant. In this case, the judge impliedly made out a
case of necessity, instructing the jury that the doctor, based on reasonable grounds and with adequate knowledge,
believed he was doing the right thing and that he had done so in good faith for the sole purpose of saving the life of
the girl, pursuant to which the jury passed a verdict of acquittal. In F v West Berkshire Authority and another (Mental
Health Act Commission intervening)*’ necessity was raised as one of the defences by the House of Lords in issuing
a declaration that it was lawful under common law for a patient who was mentally disabled to be sterilised. The
court held that the doctrine of necessity provided justification for a doctor, to admit treatment in the best interests of
a patient who was unable to provide consent. Lord Goff in his judgment, laid down the two basic requirements
applicable in such cases of necessity: ‘(a) there must be a necessity to act when it is not practicable to
communicate with the assisted person; and (b) the action taken must be such as a reasonable person would in all
the circumstances take, acting in the best interests of the assisted person’.“® It was held that in this case, the
sterilisation would be in the best interests of the patient, as her mental condition did not make it possible for her to
cope with the pregnancy and matters relating thereto, without causing her both physical and mental anguish. In the
recent case of R (on the application of Nicklinson and another) v Ministry of Justice R (on the application of AM) v
Director of Public Prosecutions,*® which did involve a form of end-of-life decision ie, assisted suicide, one of the
arguments put forth by the applicants at the Court of Appeal level, was that of necessity. The argument was
consequently dismissed by the court on two grounds: (a) it was inappropriate for the court to admit the defence of
necessity in such a complex and controversial case, and it should be left to the legislature to decide on such matter.
The judicial process was not one which enabled judges to deal properly with ‘the range of conflicting considerations
and procedural requirements which a proper regulation of the field required’;*° and (b) it would go against the
intention of legislature to develop a defence of necessity for cases of assisted suicide, when it is expressly clear
that the latter was proscribed as a serious criminal offence.>! In other cases apart from that of active euthanasia,
end-of-life decisions have been held to be justifiable on the basis of the autonomy of a competent patient, and the
principle of best interests when the patient has diminished capacity, rather than that of necessity.5?

If the patient has consented to such medical intervention, s 88 may accordingly be invoked to exculpate the doctor
from liability. The provision makes it clear that, ‘[n]Jothing, which is not intended to cause death, is an offence by
reason of any harm which it may cause, or be intended by the doer to cause, or be known by the doer to be likely to
cause, to any person for whose benefit it is done in good faith, and who has given a consent, whether express or
implied, to suffer that harm, or to take the risk of that harm.’ Further, the illustration under s 88 provides an example
that directly addresses medical interventions: ‘A, a surgeon, knowing that a particular operation is likely to cause the
death of Z, who suffers under a painful complaint, but not intending to cause Z's death, and intending in good faith,
Z's benefit, performs that operation on Z, with Z's consent. A has committed no offence’.

In the case of an incompetent patient who has not signified any consent prior to his or her incapacity, the second
exception to s 925 may be of relevance. The operation of the provision has the effect that a person who causes any
harm to another person in good faith, even without the former’s consent, does not commit an offence, provided that
it is done to prevent death or grievous hurt, or to cure any grievous disease or infirmity.>* There is however
ambiguity whether this would be applicable in an end-of-life setting, where it would be futile to prevent the dying
process from progressing, and where the aim is no longer to cure but to provide adequate and competent palliative
care to the patient.%s

ANALYSIS OF CURRENT LEGAL STANDARDS

In terms of |egal standards, there are currently no local statutory provisions or judicial decisions laying down
principles governing the conduct of doctors in end-of-life decision making. The Penal Code lies on the other end of
the spectrum; being punitive law, it solely deals with criminal liability, and even then, it does not specifically list
active euthanasia and withholding or withdrawal of life support therapy as an offence. The earlier discussion on the
relevant provisions of the Penal Code in the preceding paragraphs is primarily based on inferences drawn from the
text of the statute, including their respective explanations and illustrations, as no judicial interpretations of such
provisions have been made by the Malaysian courts in the context of end-of-life decisions.

Accordingly, there is an evident lacuna in the Malaysian regulatory system with regard to the proper governance of
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end-of-life decisions. Malaysia, having been under British colonial rule in the 19th and 20th Centuries, inherits
much of its legal system from the common law in England. The prevailing influence of the laws of England is
codified in s 3 of the Malaysian Civil Law Act 1956. Section 3 states that Malaysian courts shall apply the common
law of England and rules of equity where no provision on the matter has been made by any written law in
Malaysia.>® Therefore, common law principles particularly in England are persuasive and constitute a significantly
relevant source for Malaysian judges to refer to in order to plug the existing gap on the subject of end-of-life
decisions.

To this end, it has been suggested that if a case of withholding or withdrawal of treatment were to be brought
before the courts, the common law principles laid down in the dicta of cases such as Airedale NHS Trust v Bland®’
could be applied to ascertain the legal position of such conduct.>® This brings to light another issue; in view of the
current development and increasing demands in end-of-life care, addressing the legality of end-of-life decisions
as and when they may be referred for judicial consideration may run the risk of being counterproductive, as
highlighted in Nicklinson.>® There is accordingly a need for the country’s policymakers to formulate a more effective
mechanism to allow for ethico-legal implications to be anticipated and dealt with in advance rather than post
factum.s°

It must further be noted that the application of English law in Malaysia is limited to the extent that ‘the
circumstances of the States of Malaysia and their respective inhabitants permit and subject to such qualifications
as local circumstances render necessary’.6* Hence, the racial and religious demography in Malaysia constitutes a
pertinent factor that requires due consideration. Ethical guidelines and legal standards on end-of-life decisions
must therefore take into account the values and perspectives of the different communities, particularly since it
concerns an area that involves a lot of sensitivity. The CME acknowledges the effects of Malaysia’s diverse cultural
composition on local medical practice and mentions this briefly in s I. The other reference made to religion is under
appendix I, by highlighting several principles of medical ethics under Chinese culture and Ancient Indian medicine.
The Islamic perspective on professional ethics is indicated in the reproduction of the ‘Oath of a Muslim Physician’,52
but no specific bioethical principles are laid down in the CME. Further, some general information on religious rituals
during the dying process are set out in the Handbook of Palliative Medicine in Malaysia,%® although religious
perspectives on end-of-life decisions are not explored in detail.

Guidance on religious viewpoints with regard to end-of-life decisions in Malaysia must therefore be found in other
documents. The ethical principles for Islamic medical ethics, for example, are contained in the Islamic Code of
Medical and Health Ethics,%* in which arts 61 and 62 lay down the Islamic perspective on euthanasia and the
approach taken towards termination of futile treatment and palliative sedation. On the local front, a religious edict
issued at the 97th Discourse of the National Fatwa Committee for Islamic Affairs Malaysia adopted a similar
position in reiterating the prohibition on active euthanasia, and the permissibility of withdrawal of definitive treatment
if the patient no longer has any hope for recovery,® although this was expressly restricted to PVS patients. Apart
from the above, other religious directives properly addressing the ethics of end-of-life decisions have yet to be
contrived.

LEGISLATING MEDICAL LIABILITY

To reiterate, the legality of euthanasia in Malaysia is impliedly indicated by the provisions of the Penal Code.
Nevertheless, although active euthanasia would amount to a criminal offence, there remains ambiguity in
determining the legitimacy of certain aspects of medical practices within the framework of the Malaysian legal
system. The paucity of local case law regarding the matter further augments the uncertainty as to how the letter of
the law should be judicially interpreted when it comes to end-of-life decisions.

Section 299 of the Penal Code: An indirect prohibition of active euthanasia

Although active euthanasia is not expressly interdicted as a specific felony under the Penal Code, the purport of
exception 5 of s 300, substantiated by the intention of its drafters, operates to proscribe this controversial form of
end-of-life decision as an act of culpable homicide not amounting to murder under s 299. This legal position of
active euthanasia accordingly stands in conformity with the stance taken by all of the major religious groups in
Malaysia,® and it is difficult to see how this current status could be considered in a different context, considering
the level of impact and influence that religion has on the country’s legislative process.®” Thus, on the whole, the
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preceding discussions on active euthanasia from the Malaysian perspective attest to the view that it is highly
unlikely that the country would be receptive to legalising active euthanasia at any given time in the future, and
accordingly this legal provision, although indirect, is currently sufficient to prohibit such an act.

Special defences in the Penal Code: Plugging the gap on withholding and withdrawal of treatment and
terminal sedation

The dearth of specific legal provisions regulating the liability of and providing safeguards to doctors in Malaysia
inevitably begs the conspicuous question, is it therefore necessary to have a law to address the prevalent ethical
and legal dilemmas in end-of-life decisions? The Penal Code is the only piece of local legislation that confers a
certain level of protection for doctors, in that it does not appear to proscribe the withholding and withdrawal of life-
sustaining therapy, as opposed to active euthanasia, and its provisions on special defences may, to a certain
extent, be invoked to exculpate a doctor whose course of action is consistent with good medical practice and done
for the benefit of the patient. However, it must be noted that there remains ambiguity in how the exact wordings of
ss 81 and 92 will be interpreted by the courts to cover medical situations involving a patient whose death is
imminent, whereby curative treatment is no longer possible and the prevention of death is no longer the aim. It is
suggested that this warrants the need for clearer legal provisions to be drafted and put into effect, which will serve
to protect doctors from criminal liability in the performance of their duties in an end-of-life care setting.

Although ethical codes and guidelines present a more malleable form of regulatory instrument to cope with the
advancements in medicine, the UK experience has shown that the existence of comprehensive ethical guidance still
require legal backing and affirmation in the form of legislation, as pointed out by the courts in the cases of Bland
and Nicklinson. In both decisions, the judiciary’s limitations to address issues on end-of-life decisions were
reiterated; a court of law was not the most appropriate forum to decide on the legitimacy of moral issues of such a
contentious nature. Accordingly, the need for legislature to step in and address such matters was emphasised, as
this would allow for the views of different segments of society to be heard and considered, rather than it being
confined to the individual opinions of the presiding judges. In addition, the legislative process would provide
opportune access to expert opinion on a much wider scale, compared to the confines of court procedure.

CONCLUSION

Evidently, there is a compelling need for a regulatory framework to be constructed in respect of end-of-life care in
Malaysia. In order for an effective end-of-life care pathway to be in place, it must be supported by a proper legal
framework that addresses the ethical and legal implications, in order to provide better direction and assurance to
health care professionals on the legitimacy of their actions. Although currently there are initiatives by various non-
governmental organisations and medical societies in providing written directives on practical aspects of end-of-life
care, the development of a regulatory system in such area has yet to reach its fullest extent. The foregoing
discussion demonstrates that the provisions of the Penal Code are equivocally positioned and are not drafted to
provide adequate protection or affirmation on the ethicality of end-of-life decisions. Although the relevant common
law principles may be applied to assist judges to develop judicial standards and fill in the lacuna in the law, the
more pragmatic approach is for policymakers to legislate and enhance the necessary legal instruments to address
the ethico-legal conflicts prevalent in end-of-life care in Malaysia.
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