Volume 17, No. 2 @ August 2020

JOURNAL OF

jd/(//m (N %/m

A Refereed International Biannual Arabic - English Journal

72 A0 "TVNANOr

S
p—
=
=
o
—_—
.
2
e
e
>
=
o
=
w
-
[l
(=3
(]
[}

SPECIAL ISSUE: ISLAMIC BANKING AND FINANCE

INTERNATIONAL ISLAMIC UNIVERSITY MALAYSIA

LLO8-68TT *NSSI-H 0L60-€T8T *NSSI




Journal of Islam in Asia

Special Issue: Islamic Banking and Finance 2020

EDITOR-in-CHIEF
Mohammed Farid Ali al-Fijawi

ASSOCIATE EDITOR
Homam Altabaa

GUEST EDITORS
Rusni Hassan & Habeebullah Zakariyah
(Institute of Islamic Banking and Finance, [TUM)

EDITORIAL ASSISTANT
Kamel Ouinez

EDITORIAL ADVISORY BOARD

LOCAL MEMBERS INTERNATIONAL MEMBERS
Abdel Aziz Berghout (IIUM) Abdullah Khalil Al-Juburi (UAE)
Muhammed Mumtaz Ali (ITUM) Abu Bakr Rafique (Bangladesh)
Nadzrah Ahmad (ITUM) Anis Ahmad (Pakistan)

Rahmah Bt. A. H. Osman (IIUM) Fikret Karcic (Bosnia)

Sayed Sikandar Shah (IITUM) Muhammad Al-Zuhayli (UAE)

Saidatolakma Mohd Yunus (ITUM)  Zafar Ishaque Ansari (Pakistan)
Thameem Ushama (ITUM)

Articles submitted for publication in the Journal of Islam in Asia are subject to a
process of peer review, in accordance with the normal academic practice.

¥ 2020 by International Islamic University Malaysia

All rights reserved. No part of this publication may be reproduced, translated, stored
in a retrieval system, or transmitted in any form or by any means, electronic,
mechanical, photocopying, recording or otherwise, without prior written permission
of the publisher.



daltal dtuals dug88 d) o sddalidal) day) jall g 4y jlaal) & gSua
Mudharaba and Murabaha Mixed Sukuk: A Fighi Structural
Analysis
Mudharaba dan Murabaha Sukuk Campuran: Analisis Struktur
Fighi

o
o ISa s U Sy JU ) B oU S oal a4 Sl G e
B 8a o] ais ol o 231 eda gV 8 isly bl mssy Al 805 L
Ly IS Aa 3 de s VK] &gl U Ol e 1S (3 o5 Wyl
TEEE 1 VN O e (P Iy P T R P R Ty P LR WP PN
Bl 1 odin o g5 2 Lty 3210 Gy o) IKa gy (JW ) Oz J gl 1
Sl r 3 shal) Cp medl s ) Rgdd) LAY 2 e M) ol mgll e
E By LealSaTy Laypay Al J7 ST08 can W) Caldl) (3 sl 2028 (S0
2l i S s sdezel ) S Sa) o jls] Y o JJA CUNPENKS
oY 5y el g gl O S sy iy (3 PSSy byl waly oY) ol e
m A b o S dl s ) a5, S agid) L) e gl s S
W ) iz Loy 33udazn ) 5o UK 0d O U]l jll sl 5081 e 5 5,400
@25 258 Oy i L OY Ol it 9, sl OF )y Gos g g S T, oy Lgams
U UL J00 PSP E W

t 39 SN b 2 Al Sy Al (TTBF) aedlwY) Uiy 2 pall dgas ol 87 b *
Mokhtar.ahmed@live.iium.edu.my
t AV ) (Ll Al 2 Y1 sl ((ITBF) asdleY) Ul 2 el dgns, 8L slal ™

haznan@jiium.edu.my

Ll (8 adlaay) Adaa A 5allal) Aalladf dpadluy) Aaalall
Ayl Aullall g &b paall (aldd) daalf
YoXe cYadmd (VY -\S@-d\
E-ISSN: 2289-8077



Aol Lol Lgid Aty silaesil) A2 M 5 &y ylial) 3 S

G WY e B el Ll gl b e aal @ 8T Lo ) ae a3
OIS 8 I iy J gl Sl 8 35 S IS w31 4 UL ads

A Sal gl Gy e Ll sl L Ee kil cldSd!

Abstract

Sukuk market is one of the most important components of the Islamic capital
market. Sukuk give issuers and investors certain advantages as a liquidity and asset
management tool. These advantages sought after by investors and issuers may result in
some Shari’ah issues in the structure and exchange of sukuk certificates. One of the
structures that gained popularity in the last decade is a structure that combines
Mudharaba and Murabaha because it provides certain advantages like tradability and
the guarantee of capital. This study utilizes a descriptive analysis method to identify the
cases of contract combination in major past juristic references to deduce the rulings
adopted by past jurists. After that, the paper analyses current sukuk issuances to find
the common features between these issuances and the cases mentioned by past jurists to
see the applicability of the past ruling to the current situation in a form of Takhrij
Alfuroo’ ‘Ala Alusool. The paper concludes that these structures come in many forms;
some guarantee the capital, and some guarantee the capital and the return. Both forms
are prohibited because the combination results in the vitiation of Mudaraba contract as
it invariably leads to a prohibited objective of making the Mudarib liable for any
financial loss regardless of the business outcome in addition to other Shari’ah issues.
The study then derived some Shari’ah parameters for this structure to be permissible
and suggests a structure that fulfills the intended objectives of issuers and avoids
Shari’ah issues as much as possible.

Keywords: Murabaha, Mudarabah, Combinaiton of contracts, Sukuk.

Abstrak

Pasar sukuk adalah salah satu komponen terpenting dalam pasaran modal
Islam. Sukuk memberi kelebihan kepada penerbit dan pelabur sebagai alat mudah tunai
dan pengurusan aset. Kelebihan ini yang dicari oleh pelabur dan penerbit boleh
mengakibatkan beberapa masalah Syariah dalam struktur dan pertukaran sijil sukuk.
Salah satu struktur yang mendapat populariti dalam dekad ini adalah struktur yang
menggabungkan Mudharaba dan Murabaha kerana memberikan kelebihan tertentu
seperti kebolehdagangan dan jaminan modal. Kajian ini menggunakan kaedah analisis
deskriptif untuk mengenal pasti kes-kes penggabungan kontrak dalam rujukan
perundangan masa lalu untuk menyimpulkan keputusan yang diambil oleh ahli hukum
masa lalu. Setelah itu, makalah ini menganalisis penerbitan sukuk terkini untuk
mencari ciri umum antara penerbitan ini dan kes-kes yang disebutkan oleh para ahli
hukum masa lalu untuk melihat penerapan keputusan masa lalu terhadap situasi semasa
dalam bentuk Takhrij Alfuroo " Ala Alusool. Makalah ini menyimpulkan bahawa
struktur ini terdapat dalam pelbagai bentuk; ada yang menjamin modal, dan ada yang
menjamin modal dan pulangan. Kedua-dua bentuk dilarang kerana penggabungan
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tersebut mengakibatkan pengecualian kontrak Mudaraba kerana selalu membawa
kepada objektif yang dilarang untuk membuat Mudarib bertanggungjawab atas
sebarang kerugian kewangan tanpa mengira hasil perniagaan di samping isu-isu
Syariah yang lain. Kajian kemudian memperoleh beberapa parameter Syari'ah agar
struktur ini diizinkan dan menunjukkan struktur yang memenuhi objektif penerbit yang
dimaksudkan dan menghindari masalah Syari'ah sebanyak mungkin.

Keyword: Murabaha, Mudaraba, Gabungan kontrak, Sukuk.
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