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Abstract:

In order to avoid riba, gharar and other prohibited Shariah elements, al Rajhi
Bank Malaysia has adopted several Shariah alternatives to real estate financing.
However, these alternatives are not devoid of criticism from scholars and researchers
for their being comprised of some prohibited elements, whereas other players see
them to be free from these elements, and therefore regard them to be in consonance
with the parameters of Shariah alternatives. This study aims to examine and evaluate
the essence of these Shariah alternatives employed by al-Rajhi Bank Malaysia for
real estate financing in order to understand their level of compliance with Shariah
parameters. To do this, a general overview of real estate financing in banks is
presented, the mechanism for securing mortgaged is discussed, and the Shariah
alternatives used are highlighted, analysed and evaluated, while putting forward a
proposition for alternatives that are more in agreement with Shariah parameters. This
investigation concludes that al-Rajhi Bank Malaysia offers long-term real estate
financing at fixed and floating rates, on the basis of deferred payment sale through
commodity murabahah, otherwise known as tawarrug, transacted mostly on
Malaysia’s Bursa Suq al-Sila’ platform. Even though this alternative which is based
on banking tawarruq as traded on Bursa Suq al-Sila’ is much better than other
common banking tawarrug mechanisms around the world, it may not be a viable
alternative that complies with all the provisions of Shariah parameters. Moreover,
the alternative adopted by the bank to address the issue of long-term financing could
involve a murabahah contract with variable profit within particular limits, just as it
could also involve excessive gharar, which may lead to a dispute, or the customer
to feel being cheated, or getting a rebate as though this is stipulated in the contract.
This is forbidden according to the unanimous agreement of scholars. The alternatives
employed for real estate financing in al-Rajhi Bank is not totally devoid of Shariah
issues. There are other alternative real estate financing products that are much more
compliant with Shariah parameters and more in line with the objectives of Shariah.
These are musharakah, diminishing musharakah, istisna’ murabahah for he purchase
orderer, among many other models.
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8 «“This is a financing facility to facilitate the purchase of a house financing (Completed Property and
Property Under Construction) via trade line facility calculated based on variable rate basis.”

4 “Profit rate: Base Rate (BR) BR =+ spread p.a (Subject to current market rate)”.
5 “Bank Sales Price is calculated based on Ceiling Rate at 10.00% p.a”

6 “Your monthly installment and total payment amount will vary if the BR changes but will not exceed
the Bank Sale Price”.
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7 “In the event of late payment and the Bank has to incur the cost on recovery (including solicitor’s cost), you will
be required to bear for such (actual) costs.... Recovery of actual collection cost for overdue monthly installment
based on 1% p.a. on the installment amount in arrears or total recovery of actual collection cost as approved by
our Shariah Board, whichever is lower.... If you fail to pay instalments for 3 consecutive months, the bank may
increase the financing rate.”
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Conclusion and Findings

This paper arrives at the following conclusions:

Al Rajhi Bank Malaysia offers several mortgage financing products like general
mortgage finance, special mortgage finance, commercial building finance, and
Malaysia-my-second-home finance. These financial products are offered either on
fixed or floating rates basis with a repayment period of up to 25 years in some cases
and 35 in others, inclusive of comprehensive takaful cover for all. Some are also for
completed buildings, while others are for buildings under construction.

The financing is structured using Bai Bithaman Ajil (BBA) “deferred payment sale”
through commodity murabahah either on Malaysia’s Bursa Suq Al-Sila’ (BSAS)
platform or DD & Co. Limited on London Stock Exchange. While crude palm oil is
the commonly used commaodity for this transaction on Bursa Suq Al-Sila’, metals
like copper, platinum and aluminium among others are used on London Stock
Exchange. However, most transactions conducted by the bank are carried out
employing crude palm oil on Bursa Suqg Al-Sila’.

Even though the process of conducting commodity murabahah transaction on Bursa
Suq Al-Sila’ is much better compared to other common processes around the world,
for those who hold that banking tawarruq is permissible, it is neither the primary
objective of Islamic law nor the Shariah alternative which sets the mind at ease as
regards its legality, due to Shariah issues bedevilling this transaction.

It has also been observed that the mortgage finance brochure of the bank states that
rebate is stipulated in the contract, as though it was a pre-agreed arrangement
between the customer and the bank. This, by scholarly unanimity, is forbidden.

The murabahah returns from these mortgage finance products of Al Rajhi Bank,
Malaysia, differ within certain limits. This implies the existence of excessive gharar,
which is unanimously prohibited, in the transaction. This is because the price of the
commodity is unknown, a situation that can lead to either a dispute between the
parties, the bank and its customer, or cause regret and dissatisfaction on the part of
the latter.

Therefore, we can conclude that the alternatives pursued in mortgage financing
in Al Rajhi Bank do not meet all the essential conditions and parameters that are
required when seeking Shariah-compliant alternatives. We suggest that other
alternatives which are much more Shariah-compliant and best accomplish the
objectives of Islamic law, which partnership, diminishing partnership, istisna’ and
Murabahah to the Purchase Orderer (MPO) be adopted.
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