Difference, diversity and variation among human beings, both as individuals
and groups, and hence, the presence of the different Other together with the Self
have always been one the main expressions and ramifications of the original
identity and essential unity of the human species. Unity in diversity, or vice
versa, is one of the wonders of the creation exemplified in the creature that has
been given pre-eminence and glory in the cosmos as God’s trustee and
vicegerent on earth. Whatever the manifestations of difference and forms of
diversity and plurality obtaining in and among human societies might be, they
in no way obliterate human original identity and essential unity emanating
from a God-fashioned original nature or fitrah. Imbibed with this cosmic truth
highly celebrated by the Qurian as an expression of the unfathomable divine
wisdom in the creation, the emerging new Islamic discourse of figh
al-aqalliyyat, or jurisprudence of minorities, is in search of a comprehensive
approach and well-grounded systemic #jtihdd combining knowledge of Text
and Context to address the multiple and complex issues pertaining to
minorities and affecting human relations at all levels in Muslim majority
countries including non-Muslim minority groups and non-Muslim majority
countries with Muslim minority presence. The present volume fairly reflects the
theoretical and practical concerns of an increasingly growing world community
of Muslim scholars, researchers and activists who strive to come to grips with
an area of human relations that is prone to all kinds of misunderstanding,
misrepresentation and manipulation, locally, regionally and globally. It is hoped
it will consolidate and enrich the voices of wisdom on the path of promoting
peaceful coexistence and positive interaction among majorities and minorities

of all types.
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FOREWORD

In the wake of globalization humanity is living in a new world
and facing new socio-cultural and politico-economic circum-
stances affecting people’s lives so profoundly. Increasing close
social contacts and immediate cultural interactions among indi-
viduals and peoples previously far away from each other are the
rule rather than the exception thanks to the unprecedented speed
of means of transportation and the radical revolution in commu-
nications and information technology. In a world that has literally
become a global village, new forces of influence and novel modes
of human co-existence and interaction have emerged that face all
nations and countries in the world with new challenges and prob-
lems. In the forefront of these challenges and problems are issues
of how increasingly interconnected individuals and communities
of different belief-systems and religious faiths are would be able
to live together peacefully. A very central question is how majori-
ties and minorities of all kinds, especially religious ones, can cope
with their differences and discover common grounds that would
allow them to cooperate for the benefit and wellbeing of all and
each and every one in their respective societies. It is with this
general context in view that the Muslim World League (MWL)
has been involved in intellectual, cultural and social activities in
which issues related to Muslim minorities in the world have been
at the centre of focus.

Like other social and cultural groups, Muslim minorities in
many countries of the world have been experiencing serious
changes in their lives and status resulting as much from their in-
ternal developments as from the evolution of their relationships
with the other components of their societies be they majorities or
minorities. There are different factors that contribute to the shap-
ing of those relationships both positively and negatively. One im-
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portant factor that requires special attention pertains to the pet-
ception of Islam by both Muslims and non-Muslims and the un-
derstanding of what it stands for in relation to other religions and
civilizations. This is more so in view of the ongoing debate that
has been sparked by clash of civilizations thesis over the last few
decades.

The problems and challenges facing Muslim minorities in the
world are of a complex nature involving social, cultural, economic,
legal and political aspects, and requiring a comprehensive approach
in handling them systematically by taking the special context and
circumstances of those groups into consideration. It has been one
major goal of the Muslim World League to assist Muslim minority
groups by different means in overcoming the challenges and prob-
lems facing them. While undertaking this task, special attention has
been given to striking a happy balance between the preservation
and consolidation of their Islamic identity and positive integration
into the societies to which they belong.

However, the concern of the MWL about minorities has not
been confined to Muslims only. Rather, and in line with the
teachings of Islam and the historical experience of Islamic civili-
zation, non-Muslim minorities living in Muslim countries have
also been of increasing interest in its discourse and reach-out ac-
tivities. It is indeed our view that the problems relating to Muslim
and non-Muslim minorities can only be properly addressed and
resolved when approached from the perspective of a unified sys-
tematic intellectual and methodological framework deeply
grounded in Islamic jurisprudence. Such a framework, we believe,
is provided by what has been described as jurisprudence of mi-
notities ot figh al-aqalliyyat.

It was in this spirit that MWL deemed it necessary to dedicate
at least one international conference to studying and examining the
question of minorities from different angles. Thanks to the collab-
oration with the International Islamic University Malaysia (through
International Institute of Islamic Thought and Civilization, ISTAC
and the Department of Figh and Usul Figh), it has been possible
to coordinate our efforts and organize the 2009 international con-
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ference on “Jurisprudence of minorities in the Light of the objec-
tives of Islamic Law (Magagid al-Shari‘ah): 1dentity and Integra-
tion”. The publication of the present book consisting of selected
papers from the conference proceedings is a most welcome con-
tribution to an area of Islamic thought that is in need of more in-
depth scholarly efforts.

1 pray to Allah subhanahn wa-ta‘ala to make this effort a fruitful
one that will benefit Islam, Muslims and mankind at large.

Prof. Dr. Abdullah bin Abdul Mobsin al-Turki

Secretary General
Muslim World League
Makkah






INTRODUCTORY

Figh al-Aqalliyyat:
Its Meaning, Purpose and Scope

Mohamed El-Tahir ElI-Mesawi

As far back as history can teach us, human societies have never
been monolithic closed and static entities that are absolutely ho-
mogeneous in all existential aspects of their lives, be they essential
or otherwise. Indeed, the contrary has been mostly true. Mobility,
openness, and diversity have always been characteristic features
of dynamic historical societies in contradistinction with ‘primi-
tive’ human groups that are assumed by some anthropologists
and ethnologists and other social scientists to have been ‘mono-
lithic’, ‘homogeneous’ and ‘stagnant’, and hence ahistorical.
Likewise, processes of adoption, adaptation, assimilation, inclu-
sion and exclusion have been and continue to be part and parcel
of the dynamics of human societies’ development, sustainability
and self-regeneration in a continuous process of interaction with,
and adaptation to, their natural and human environment, thus
being guided by a certain view of the world and set of values and
ideals regulating their individual and collective conduct.

Likewise, what is always described as the minority-majority
question cannot be seen in a proper relief outside and beyond
this universal pattern governing mankind since it emerged on the
scene of the world history as a distinct species leading a collective
life and forming groups and societies. Rather, the minority-
majority question is none other than one of the manifestations of
those characteristics and processes of the human socio-historical
condition. The presence of the O#ber who might be different eth-
nically, linguistically, religiously, culturally or otherwise seems
therefore to be concomitant with the existence of the Se/f that is
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assumed to be monolithic and homogenous. This, in fact, is a re-
flection of a cosmic law governing human socio-historical exist-
ence ever since its early beginnings on earth, a truth of human
association (to use Ibn Khaldun’s terminology) which the Qut’an
has cast in a picturesque manner. Thus we read:

O men! Bebold, We have created you all out of a male and a female,

and have made you into nations and tribes, so that you might come to

know one another. Verily, the noblest of you in the sight of God is

the one who is most deeply conscions of Him. Behold, God is all-

knowing, all-aware. (49: 13)

And among His wonders is this: He creates for you mates out of your

own kind, so that you might incline towards them, and He engenders

love and tenderness between you: in this, behold, there are messages

indeed for people who think! And among his wonders is the creation

of the heavens and the earth, and the diversity of your tongues and

colonrs: for in this, behold, there are messages indeed for all who are

possessed of [innate] knowledge! (30:21)

Hence, difference, diversity and variation among human be-
ings and the presence of the different Ozher together with the Se/f
are no novel discoveries in human history; instead they have al-
ways been an expression and ramification of the fundamental
identity and essential unity of the human species that set it apart
from other beings on earth. Unity in diversity or vice versa, then,
is but one of the wonders of the creation exemplified in the crea-
ture that has been given pre-eminence and glory over other be-
ings as God’s trustee and vicegerent on earth (Q., 2:30, 17:55 &
33:72). Therefore, whatever the manifestations of difference and
forms of diversity and plurality occurring in and among human
societies might be, this should not in any way blur or make us
forget that fundamental identity and essential unity.

Indeed, it has been an aspect of the Divine creative will and
scheme of human existence that difference should persist among
human beings hand in hand with their original unity deriving from
their original common nature. Hence, the Qur’an cleatly states that
“had thy Sustainer [God] so willed, He could sutely have made all
mankind one single community, but [He willed it otherwise, and so]
they continue to hold divergent views.” (Q., 11:117). In other words,
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besides those aspects of natural diversity of tongues and physical
posture, the unceasing differentiation among human beings pertain-
ing to their views and persuasions “is not incidental but represents a
God-willed, basic factor of human existence;” the great and fathom-
less wisdom lying behind this fact is that if “God had willed that all
human beings should be of one persuasion, all intellectual progress
would have been ruled out.”

It is therefore natural that human beings, both as individuals
and groups, will not behave and act merely out of the necessity of
their instinctual drives and natural physical needs, but most im-
portantly in accordance with their persuasions and intellectual
visions. In other words, the singularity of human beings in con-
trast with other species on earth is that they act in order to shape
their destinies by making decisions on the basis of ideals and
goals deriving from their views and persuasions. Likewise,

The very existence of different individuals and groups that
have this characteristic virtually guarantees that there will
be conflicts among them. And yet it is also human to want
to find common ground with others. When individuals or
groups emphasize their differences, the result is conflict;
when they find common ground, cooperation becomes
possible. However, even when it appears that cooperative
efforts have resolved the sources of conflict, not all con-
flict will disappear. Conflict is a natural part of all human
interaction. Both conflict and cooperation exist simultane-
ously. All social phenomena can ultimately be reduced to
the question of how these two human characteristics are
reconciled and allowed to coexist on the same plane.2

Put differently, it is the greatest test of humans (again as indi-
viduals and communities) to discover and embrace time and again
the eternal truth of their essential unity and to discover and re-
cover the “common ground” amongst them through and beyond

'Muhammad Asad, The Message of the Quwr’an (Kuala Lumpur: Islamic Book Trust,
2011), p. 402.

* Kazuko Hirose Kawaguch, A Socal Theory of International Relations: International
Relations as a Complex System (Dordrecht: Springer Science + Business Media, 2003), p.
5.
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the multiple forms and diverse manifestations of their socio-
historical existence, and to transcend their localities and tempo-
ralities in order to uphold the universality of their being. In fact,
an important aspect of the Divine wisdom in human differentia-
tion is to test human beings on how to appreciate, individually
and collectively, their differences and overcome them by ascend-
ing towards higher truths and sublime deeds on the path of what
is good and beneficial to all. Otherwise, they will remain impris-
oned to all types of socio-cultural and legal configurations whose
actual value should not be more than being means to enable them
to realize their potentials and fulfill their needs.

In light of the above, and regardless of the socio-cultural and po-
litical context in which the terminology of minority versus majority
appeared and where and when it first came into circulation, the
question of minority-majority relations is but an existential corollary
and natural expression of that unceasing differentiation among
human beings. Without delving into the historical dynamics of the
minority-majority question and how different societies and civiliza-
tions have dealt with it over the ages, it would suffice to just point
out that it has become one of the persistent and most explosive is-
sues in contemporary politics and international relations with far-
reaching social, cultural and political consequences, nationally, re-
gionally and globally. Increasing tensions and conflicts are on record
in the world wherein minority-majority relationships are among their
main causes if not the main cause. Military intervention justified by
the rescue or protection of minorities is not an uncommon fact in
modern history. International official and non-official organizations
and bodies have been in existence whose mission or part of it is to
oversee the cause of minorities in the wotld and promote their
rights and interests. Thete is no country or society in today’s wotld,
one would venture to proclaim with much certainty, which does not
face the question of minority-majority relationship one way or an-
other. In a globalized or globalizing wortld, minority related issues,
whatever their geographical locality or national boundaries, have be-
come a matter of universal concern of humanitarian, cultural, eco-
nomic, social, political and legal implications, regardless of their gen-
uineness or artificialness. Discourses have been formulated, posi-
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tions taken and laws promulgated all in the name of minorities. So-
cial, political and media campaigns have been staged for the sake of
minortities or simply on their behalf. Countries and governments
have been pressurized and individuals or groups prosecuted also in
the name of this or that minority.

Islam and Muslims have been increasingly criticized by many,
especially Western, writers and activists on account of allegedly poor
records in relation to the respect and protection of non-Muslim mi-
nority groups living in the midst of Muslim majority societies. Thus,
over many decades throughout the twentieth century many Muslim
scholars and thinkers devoted a good deal of effort to respond to
those criticisms and clarify Islam’s position concerning non-Muslim
minorities both theoretically (as enshrined in Scripture) and practi-
cally (as borne out by Muslims’ historical experience). A considera-
ble body of literature has accumulated under titles like the dhimmmis
(abl  al-dbimmah), non-Muslims (ghayr al-Muslimin) or citizenship
(muwatanah) in Islamic Law or under the Islamic state or in Muslim
societies. However, this is only one side of the question of minorti-
ties for Islam and Muslims; another side has increasingly caught the
attention of many people both within and without the abode of Is-
lam. Unlike the classical and medieval periods when Muslims used
to live exclusively under Islamic rule except for limited cases of indi-
viduals or very tiny groups or under radical circumstances such as
after the fall of Granada in Muslim Spain, modern times, mainly
since the beginning of the twentieth century as most of Muslim
countries had fallen under colonial rule, have witnessed the growing
presence of Islam and Muslims outside that traditional abode, nota-
bly in the Euro-American Northern sphere. Many factors lie behind
this remarkably growing Islamic presence, whose enumeration and
analysis is beyond our purpose here.

Opver the last two to three decades mainly, Muslim-minority re-
lated issues have come to the forefront and become the concern of
increasing numbers of Muslims and non-Muslims alike due to their
complex religious, moral, social, legal and political dimensions and
to the tensions they might create or have created in the relationship
between Muslims and the societies in the midst of which they live.
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For non-Muslims, especially in the West, their concern regarding
Muslim minority communities stems from the fact of what is con-
sidered as a worrisome rebirth and rise of religion and religious self-
assertion and identification in a supposedly secular or secularized
world, where belonging and identity would rather be determined by
mundane values and ideals and governed by state-regulated citizen-
ship based on secular man-made laws. Religious commitment and
religion-based socio-political membership and action in the public
sphere of conceivably secular modern states thus look as an aberrant
development detracting the almost taken for granted linear and irre-
versible process of universal progress and evolution in which the
secularization of life and the wortld is looked at as an essential and
determining phenomenon in the evolution of human society and
culture. Extreme views and positions of triumphalist secularists and
puritan nationalists notwithstanding, the question of Muslim minori-
ties for concerned thinkers, politicians and law-makers in many
Western countries is a serious matter requiring careful treatment to
arrive at appropriate strategies of accommodation and/or assimila-
tion in a manner that would not destabilize or alter the nature and
features of the existing socio-political and cultural system.

On the Muslim side, this concern over the conditions of Mus-
lims living in non-Muslim majority countries derives from the fact
that a Muslim’s destiny and salvation depends on the extent to
which one submits to God’s will by conducting one’s life according
to His decrees and realizing the ethical values of truthfulness and
goodness in all spheres of life as taught by the Qur’an, exemplified
by the Prophet, and elaborated by Muslim scholars over the ages.
This is no easy task indeed, and more so when the Muslim finds
him/herself facing a socio-cultural and political reality with its own
compelling norms, symbols, systems and priorities that may be indif-
ferent to his/her preoccupations, to say the least, and suspicious if
not hostile and aggressive, to say the most. Thus, between the two
limits of Muslim minority groups’ self-assertion and struggle to live
up to the principles and ideals taught by their religion on the one
hand, and the suspicion and/or aggressiveness of the non-Muslim
majority socleties in whose midst they exist, a wide spectrum of in-
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creasing individual and collective problems arise that press for im-
mediate solutions of spiritual, moral, creedal, socio-economic and
political nature.

A great challenge is thus posed to Muslim minority groups and
their leaders in the first place and to Muslim scholars and Islamic
institutions at large in the second place to find the Islamically right
answers and efficient means to overcome those problems. This
situation has given rise to a new kind of discourse that has been
taking shape ever since and in the shaping of which many Muslim
scholars, thinkers and activists are involved. Aimed at developing a
theoretical and methodological framework whereby those issues
could be addressed systematically, one of the features of this new
discourse is the uneasiness and critical attitude its promoters ex-
press vis-a-vis the tradionalist approaches followed by many con-
temporary Muslim jurists and official and non-official religious
bodies in handling such issues. On the one hand, such jurists and
religious bodies are criticized for lack of holistic view of Islamic
teachings as a comprehensive integrated system as well as for defi-
ciency in taking account of the core values and higher goals of the
Shattah (maqasid al-shari‘ah) undetlying those teachings. On the
other hand, they fail to understand the Muslim minorities connect-
ed issues as part of dynamic socio-cultural and politico-economic
interrelated realities. Hence, they would simply lean on juristic
formulations and verdicts of past Muslim scholars of the different
guilds and apply them mechanically in disregard of both the socio-
historical context wherein they had been developed and the pre-
sent context surrounding Muslim minorities.

Realizing the complexity and sensitive nature of the question of
minorities, the contributors to the above-mentioned new discourse
seem to be one on describing it as jurisprudence of minorities (figh
al-aqalliyyat), that should have its own specific subject matter and
methodology, though not situated beyond or outside the general
framework of Islamic jurisprudence. Its purpose is to develop the
necessary theoretical and methodological means and formulate the
appropriate practical tools that would help in solving the problems
facing Muslims living in non-Muslim countries and enable them to
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preserve their Islamic identity and subscribe to Islam’s beliefs and
values without alienation or estrangement from the general socio-
political and cultural context surrounding them. Not only that; the
exponents of this new branch of Islamic jurisprudence also aspire to
equip Muslim minority communities intellectually and morally in
such a way as would make them active participants in their societies
and positive contributors to their overall wellbeing.

This double-sided nature of the question of minorities as depict-
ed above constitutes the theme to which the “International confer-
ence on Jurisprudence of Minorities in the Light of the Objectives
of Islamic law (maqdsid al-shari‘ah): Identity and Integration” had
been devoted.' This conference was specifically meant to assess the
current status of the Islamic discourse on minorities and open new
vistas for further reflection and research that should be guided by
Magqagid al-Shari‘ah seen as a necessary fundamental framework for
revitalizing the creative practice of z#had and coming to terms
with contemporary problems and challenges.

The present volume consists of thirteen chapters (9 in English
and 4 in Arabic) the original versions of which were selected from
the thirty-three papers presented at the conference. The selection
was based on a set of criteria, including relevance to the main
theme of the conference, variation and topicality of issues treated,
appropriateness of methodology and approach, coherence of
presentation, originality of ideas, clarity and soundness of argu-
ment, substantiality and informative character of content, and
complementary relationship among the papers. In light of these
criteria and considering the general thematic unity of the material,
the chapters have been arranged in such a way that they would con-
stitute a coherent whole despite the diversity of issues discussed and
variation of methods employed, this having also been observed
within each of the two (English and Arabic) sections of the book.

1()rganized by the International Institute of Islamic Thought, ISTAC, the Department of
Figh Usul al-Figh (both at the International Islamic University Malaysia, IIUM) and the
Muslim Wotld League, Makkah, the three-day confetence was held on 9-11 November
2009 (21-23 Dhu al-Hijjah 1430) at Renaissance Hotel, Kuala Lumpur and was officiated
by IIUM Constitutional Head Sultan Haji Ahmad Shah, the Sultan of Pahang,
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As is the general practice in introducing a book of this kind, I
shall here present an overview of each chapter, especially as the con-
tents of the Arabic section may not be easily accessible to all the
readers who might be interested in this book. Generally speaking,
the three first chapters by Muddathir ‘Abd al-Rahim, Muhammad
Sammak and Hishem A. Hellyer respectively may be said to be of
particularly theoretical nature. Likewise, they set out a general
framework that provides the philosophical and moral foundations
for the rest of the book.

In his paper which constitutes the first chapter, ‘Abd al-Rahim
highlights the metaphysical and ethical foundations of religious plu-
ralism in Islam. In his view, the cornerstone of those foundations
consists of “the contrasting positions in Islamic theology and
wortldview of the oneness and uniqueness of God on the one hand,
and the diversity of His creation — animate and inanimate, human
and non-human — on the other.” Accordingly, while absolute one-
ness, uniqueness and inimitability can only be attributed to God, di-
versity, variety, and plurality are characteristic properties of human
beings, not only physically, ethnically and linguistically, but also,
more importantly, “in matters of faith and belief: up to, and includ-
ing, disbelief”, and this by the will of God Himself, their Creator.

Only by having this in view will one be able to appreciate and
explain that historical phenomenon characterizing Islamic civili-
zation that caught the attention of many scholars since the time
of John Locke and aroused their admiration at the same time.
This phenomenon consists of the fact that, as the German phi-
losopher Adam Mez put it, multi-ethnic and multi-religious
communities lived “side by side in an atmosphere absolutely un-
known to medieval Europe.” Thanks to the original pluralistic
vision of the human world enshrined in the Qur’an and exempli-
fied in varying degrees throughout Muslim history, Christian and
Jewish communities living in Muslim society “formed a state not
only within a state, but beyond the state,” as pointed out by eth-
nographer and historian Shelomo D. Goitein. According to ‘Abd
al-Rahim, this Islamic pluralism is sanctioned by the Qur’anic
“principle of inadmissibility of compulsion in matters of faith”
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and “respect for the dignity and integrity of all human beings — of
whatever faith or origin they may be.”

Sammak further elaborates in the second chapter some of the
basic principles undetlying Islam’s view and approach in dealing
with human affairs which he summarizes in the formula “unity in
diversity”. Unwavering and manifest as the Qur’an’s insistence on
the common origin and essential unity of human beings is, its em-
phasis on diversity and plurality amongst them is as equally certain
and unambiguous. Its “frequent mentioning of diversity and plurali-
ty amongst mankind is meant to teach people to take it as a fact of
life and natural phenomenon so as to be tuned to realize what it en-
tails in terms of difference and variation in thinking, beliefs, values,
conduct and lifestyles.” But, as Sammak cautions, Islam’s acknowl-
edgement of diversity and difference amongst human beings as
“part and parcel of God’s cosmic scheme of creation” is not intend-
ed to make individuals and societies fall in the ‘narcissism of differ-
ences’, as Freud would have it. Rather, “open and enlightened dia-
logue becomes a pillar of human understanding and mutual respect
and cooperation among peoples and nations.”

From an overview of the changing world religious map since the
end of the nineteenth century, Sammak observes that a great religio-
demographic transformation has taken place whereby Islam and
Muslims have come into close contact with almost all the major reli-
gions of the world, especially Christianity with which Islam is in a
stiff competition notable in Asia and Africa, while it is making in-
roads into Europe and America. In his view, this unprecedented
global situation requires “an updated Islamic jurisprudence to deal
with the new realities of co-living” among people of different reli-
gious denominations. The purpose of this new jurisprudence, ac-
cording to Sammak, is to strike balance and equilibrium among mul-
tiples interests or set them up in order of priority based on profound
analysis and understanding of all aspects of reality as “manifested in
the external world,” from matters related to food and nutrition to
politics and political relations. Taking Lebanon as a miniature of
globalized and interconnected world of religious communities, the
writer argues that religious differences in this country “are not so
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much disputes about doctrine as about history and power-sharing.”
After many years of conflict and strife, the realization of this fact has
enabled the different components of Lebanon to develop a model
of democracy that is typically Lebanese: not ideal, not theoretically
petfect, but “compatible with the fundamental requirements of na-
tional unity.”

In his paper on religious diversity and multiculturalism which
constitutes the third chapter Hellyer takes up number of theoreti-
cal issues which have been at the centre of discussion mainly in
Europe over the last two to three decades. Starting by some con-
ceptual clarification, he states that being a multi-cultural country
does not necessarily mean that a country is multiculturalist, mean-
ing that the adjective ‘multiculturalist’ is rather “a normative label
that would be a judgment on the policies of the countries in-
volved rather than an expression of fact about the realities ‘on
the ground’.” For Hellyer, multiculturalism as a school of
thought with its distinctive theoretical and methodological
framework has been mainly concerned about ethnicity as “the
most contentious form of identity in Europe,” for which reason
little notice was taken of religious identities. And when this hap-
pens, especially in the case of Muslims, it is to portray them “as
ethno-cultural minorities,” an expression that almost obliterates
the typically defining character of religion in shaping Muslim
identity. However, “in the context of discussing the Muslim pres-
ence in Europe, it is rather difficult to get around an engagement
with multiculturalism,” no matter how different positions its the-
orists may take.

Crucial to the multiculturalist debate on minorities are the is-
sues of fairness, equity and citizenship. The basic question that is
raised is: “are the claims of minority groups just, justice being the
root attribute that every state should aspire to uphold?” In this
respect, Hellyer points out the secularist tensions and biases of
the multiculturalist school when it approaches matters related to
religion and religious communities including Islam and Muslims,
as clearly manifested in the position of Will Kymlicka, one of its
outstanding mouthpieces. This multiculturalist theorist “excludes
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religious groups without even any comprehensive justification, alt-
hough they are certainly relevant in Europe and North America.”
Despite that, Hellyer believes, “multiculturalism remains the school
where the issues arising from a multi-faith community are best dis-
cussed, particularly in Europe where many minority faith communi-
ties are also minority ethnic ones.” At this juncture, he reminds the
reader that whatever the possibilities and tools that multiculturalism
may provide to handle minority-religious groups related issues such
as those of rights, accommodation, citizenship, and assimilation into
the wider national communities in Europe and North America, the
fact remains that this will depend on the historical experience and
the type of political culture and brand of secularism prevalent in
each country. Finally, the author concludes by stating that,
Like Muslim juridical theorists who are trying to take into ac-
count the effect of modernity on their jurisprudence, Euro-
pean political philosophers are recognizing that traditional
conceptions of identity and belonging are no longer valid in a
Europe defined by new circumstances. The dynamics of im-
migration, EU integration and globalization have raised new
questions surrounding what is meant by the ‘European iden-
tity’, and the debate is still very much open.

In this context, he reminds us, the “major barrier to be over-
come in this regard is the requirement that the minority and the
majority consider themselves interchangeable in terms of their civic
responsibilities. The majority must view itself as individual citizens
of the overall community, and the minority must do the same; in
other words, as ctigens.” But this should not mean that minorities
do not have to defend their rights and status as minorities.

Consciously or unconsciously building on some or all of the
general philosophical and ethical principles described above, the
next ten chapters rather deal with more specific topics and practi-
cal cases, though from different perspectives. In the following
account we shall attempt to synthesize as much as possible their
contents based on unity or proximity of issues raised and ap-
proach followed. Hence, Mohammad H. Fadel, Sayed S. Shah
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Haneef, Muhammad Amanullah and Kamal al-Saeed Habeeb de-
vote their papers to discussing different issues pertaining to non-
Muslim minorities in Muslim majority states. Conversely, Rama-
dan Ma Qiang, Abdul Rajiq Sohn Ju-young, Zaleha Kamaruddin,
Abdelmajid al-Najjar, Ahmed Jaballah and Mahmud Zuhdi Abdul
Majid deal with matters concerning Muslim minorities living in
non-Muslim majority states.

In chapters 4 and 5, Fadel and Haneef reflect on the non-
Muslims’ status in terms of citizenship in an Islamic state from the
perspectives of figh al-agalliyyat and constitutional thinking respec-
tively. In Fadel’s opinion, the concern of Islamic law about the
rights and obligations of non-Muslims living in the territory of an
Islamic state went hand in hand with its concern with the rights and
obligations of Muslims living outside such territory. This concern
goes back to the very early moments of the establishment of the Is-
lamic state by the Prophet, and was manifestly expressed in the
Madinah Charter that provided the constitutional framework for
governing the social groups making up the emerging Muslim society.
This charter “set out a system of mutual rights and obligations that
bound the people of Madinah together on certain common pursuits,
regardless of their religion, while reserving only particular obligations
to those Madinese who were Muslims.”

In this context, Muslim jurists pondered the question as to
whether non-Muslim subjects of the Islamic state should be held
“liable n this world for breaching the substantive obligations of
Islamic law,” especially with respect to the penal code be it the
form of pudid or ta‘zir. According to Fadel, in struggling to re-
solve this issue which preoccupied Islamic legal thinking from its
eatly days, “Muslim jurists recognized that the application of Is-
lamic law to non-Muslims required a different kind of justifica-
tion than that underpinning its application to Muslims,  for
whom its application is “simply derivative of their acceptance of
Islam as being true.” However, in his opinion, there is a common
basis on which Muslim jurists elaborated their legal formulations of
the rights and obligations of Muslims living as subjects of non-
Muslim state and non-Muslims living under the authority of Islam-
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ic state. That is, “because of the absence of shared belief, the rela-
tionship must be built on the terms of an agreement (‘agd). Just as
the relationship of dhimmah was contractual and included mandato-
ry and permissive terms, so too the agreement of security pursuant
to which Muslims could legitimately live in a non-Islamic state had
to meet certain minimum conditions.” The legal tradition of ad-
dressing the status of Muslims living in non-Muslim territories,
Fadel argues, “has formed the basis of figh al-aqalliyyat.”” This, in
his view, should be equally relevant to non-Muslims living in Is-
lamic states. That is, there is a great possibility of developing,
within the framework of figh al-agalliyyat, an Islamic political and
legal discourse cutting across and complementing with modern
thinking on citizenship; a defining feature of it being that “it cre-
ates a relationship that is not only vertical in the sense that it is
between the individual and the state, but also horizontal extend-
ing to other citizens through a relationship of equality and shared
responsibility.” This tunes quite well with Muslim jurists” concep-
tualization of the relationship of non-Muslims to the Islamic
state: “because of the absence of shared belief, the relationship
had to be built on the terms of an agreement (‘agd).”

Drawing on the sanctioning by contemporary Muslim jurists
and political thinkers of citizenship as a basis for Muslim minority
individuals and communities to live under non-Islamic govern-
ments, Fadel further argues that the figh al-aqalliyyat discourse
“provides substantial normative justification” for ‘“generating a
modern system of Islamic law that is able of winning the support of
all citizens, whether Muslim or non-Muslim.” For him, any theoreti-
cal and practical treatment of the question of minorities based on
Jfigh al-agallipyat must take into account both terms of the equation:
Muslim and non-Muslim minorities. Hence, “if we accept the con-
clusion of the emerging discourse of figh al-agalliyyat that demo-
cratic political life is sufficient to protect the interests of Islam
and Muslims where they are a minority,” so too “consistent appli-
cation of the principles espoused in the figh al-aqalliyyat discourse
requires their application also to states in which Muslims form the
majority.” That is to say, non-Muslim minorities living in Muslim
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majority countries should enjoy equal rights and protection with
their Muslim co-citizens on the same basis. Put differently, to “the
extent that we accept figh al-aqalliyyat as representing a legitimate
interpretation of the Sharfah for Muslims living as minorities, it
would seem that Muslim majorities should also be required to treat
non-Muslims with the same level of equality that they demand of
non-Muslims when Muslims are minority.”

In his critical assessment of the issue of non-Muslims’ citi-
zenship in Islamic law, Haneef identifies at the outset of chapter
4 three different approaches or positions: “traditionalist, apolo-
getic and revisionist.” His purpose from engaging with these po-
sitions is to free the discourse on minorities in Islamic lands from
its paradoxes so as to pinpoint “the constitutional jurisprudential
foundations of an equality project within the parameters of Islam-
ic law.” To undertake this task, the author analyzes the different
and, at times, contradictory interpretations that have been given
to the concept of dhimmah by a number of modern Muslim and
non-Muslim writers, which has added much confusion to an al-
ready problematic situation due to the difference of episteme
within which each writer moves.

According to Haneef, the conflicting positions of Muslim tradi-
tionalists and apologists are plagued with inconsistency and con-
tradiction as a result of “their atomistic and out-of-context of the
Islamic legislation on dhimmal’” and jigyah, their failure to realize the
constitutional principles underlying it, and inability to consider the
changing socio-historical circumstances that have brought Muslims
to the unprecedented realities of the modern nation-state and in-
ternational relations engulfing Muslim societies themselves. In con-
tradistinction to these two positions stands the third one to which
Haneef personally subscribes. Dubbing it as revisionist and consti-
tutionalist, he believes that by advocating citizenship for non-
Muslims under Islamic law, this third stance “has the strength of
moving ahead with modernity” thanks to its consistency with the
objectives of the Shariah and to its “being grounded in general
egalitarian principles of the Qur’an and Sunnah.” However, he
both counsels and warns. On the one hand, the advocates of the



XXXiV THE QUESTION OF MINORITIES IN ISLAM

constitutionalist approach need to refine their methodological tools
by taking stock of Islamic legal theory (uszl al-figh), as citing “textu-
al provisions of general import without s/ argumentation would
hardly advance the cause of renewal in Islamic law.” On the other
hand, they must be clear “that their alternative concept of
muwatanah does not imply wholesale borrowing of the liberal con-
cept of citizenship” whose underlying philosophy looks at humans
as mere “natural beings without regard to religious values.”

If these conditions atre satisfied, the notion of non-Muslims’
citizenship and nationality in the Islamic context, according to
Haneef, “should not be bound by the parameters of the jzigyah and
dhimmah, but should instead be grounded in some universal ethical
framework, such as respecting the other’s religious sensitivity, up-
holding the principle of public morality, avoiding subversion of the
established social order, being faithful to the cause of social hat-
mony for the good of all the citizenry.”

In his paper entitled “The Issues of minorities in the Islamic
system: A maqasid-informed view™ (chapter 10; the first in the Ara-
bic section) Habeeb also discusses the status of non-Muslim mi-
norities in Islam by adopting an historical and constructive ap-
proach based on the theory of Shariah objectives, maqasid al-
shari‘ah. At the outset, he observes the recentness of the terms -
nority and minorities in the social sciences which have been shaped
mainly by modern Western culture. In his opinion, these terms ex-
press the somewhat tensioned relationship in Western nation-
states between the dominant larger communities making up the
‘national bulk’ of those states and the smaller groups standing out-
side the borders of that ‘bulk’ as different ethnicities. In the Islam-
ic context, however, other terms with convergent connotations
were used to refer to the socio-cultural and religious vatiation in
Muslim society. They include such terms like ah/ al-kitab (people of
the book), abl-dhimmah (people of covenant), ghayr al-muslimin (non-
Muslims), ahl al-milal (people of different faiths), etc., and they their
usage is well-rooted in the fundamental sources of Islam.

For Habeeb, the widespread use of such terms in Islamic
sources over the ages reflects one important feature of Islamic
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civilization, namely the recognition and acknowledgement in Is-
lam of those individuals and groups who chose to be different
from the predominantly Muslim community and keep up with
their non-Islamic religious beliefs and traditions, be they based on
Divine revelation or not. As such, he maintains, they indicate the
objective realities on the ground and do not carry discriminatory
valuation. Thus pinpointing the diverse socio-cultural and reli-
gious components of Muslim societies, these and other similar
terms may be seen as a clear expression of the pluralistic view
that has characterized Islamic civilization over the centuries.
Likewise, he further argues, Muslim history has never knew the
idea of ‘melting-pot’ that would harness all people into one
overwhelming oppressive social model, neither did it harbor sys-
tematic racial and religious extermination, nor even entertain the
temptation of forcing others to convert to Islam.

In tandem with the Qur’an’s pluralistic vision of human be-
ings and coping with the diverse and dynamic nature of Islamic
society, Muslim jurists applied themselves to interpreting the tex-
tual sources of the Shari‘ah so as to derive from them the rules of
human conduct in all areas of life. They particularly labored to
develop the legal framework that would define the rights and du-
ties of the different groups and govern their relationships as part-
ners in the same society and subjects of the same political author-
ity, whether Muslim or non-Muslim and regardless of their par-
ticular ethnic or religious belonging or loyalties, so far as their ul-
timate belonging and loyalty are to the wider #zmah and the high-
er authority of the caliphate. As the study of the Ottoman experi-
ence in dealing with non-Muslim groups clearly shows, it was
never part of the Islamic tradition of governance to resort to the
notion of “divide and rule;” an opposite maxim was observed
instead, that is “unite and rule.” This is because Islam does not
deny the particular and primary loyalties, communal values and
specific rights of such groups out of principled observance of the
values of dignity, justice and equality.

According to Habeeb, this situation, generally speaking, did con-
tinue under Ottoman rule until the late nineteenth century. Howev-
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er, drastic changes occurred mainly in the political realm with the
division of the Muslim wzmah into separate nations and the advent
of the territorial nation-state as the main political entity and key
player, thus putting both Muslims and non-Muslims in the Muslim
world face to face with new socio-political realities and challenges.
The time-old equation that governed the relationship among the
different groups almost totally collapsed and the political formula-
tions and legal formulas undertlying it, such as dhimmah covenant,
could no longer offer a sustainable framework to come to terms
with the new realities and challenges. A new political mind emerged,
and new political concepts and modes of governance came about
that mainly revolve around the sovereignty of the nation-state and
the idea of equal citizenship as defining factors of socio-political life.
Hence, reconsideration and reconstruction of Islamic politico-legal
categories have become necessary in which the theory of maqasid al-
shari‘ah should be the ultimate guiding frame of reference, by virtue
of the holistic and dynamic spirit with which it imbibes our thinking
on human interest and socio-political affairs, especially with regard
to the fundamental rights and duties of both individuals and groups.

On his part Amanullah sets out in chapter 8 to deal with a ra-
ther more specific and practical aspect of the question of non-
Muslim minorities; he reflects on, and assesses, the extent to
which the situation of non-Muslims of a particular Muslim major-
ity country and their treatment under its laws are in line with
magqasid al-shari‘ah, ot objectives of the Shari‘ah, as being the em-
bodiment of the philosophy and universal values of Islamic law.
Following a brief exposition of the meaning and taxonomy of
maqdsid al-shari‘ah which encompass “all human interests’ what-
ever their level of importance and “reflect the hierarchical scheme
of values Islam has set up for human social life and existence,”
the author turns to the more practical and ‘empirical’ aspect of
his topic. His task is then to discuss “the implications of the doc-
trine of maqasid al-shari‘ah for non-Muslim minorities living in a
Muslim majority country, by taking Malaysia as an example.”

According to Amanullah, profound reflection on the implica-
tions for non-Muslim minorities of mwaqdsid al-shari‘ab (as exempli-
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fied in the five universals protected by Islamic law, i.e., religion,
life, intellect, offspring and property) reveals “that the Islamic
system is the most suitable of all socio-political systems to such
minorities.” This is because “what Islam recognizes and legislates
as rights and obligations of human beings are not the result of
mere political arrangement, nor simply a matter of practical expe-
diency.” On the contrary, human rights as recognized by Islam
apply equally to Muslims and non-Muslims by virtue of being de-
rivative of its worldview which itself is “an embodiment of its
fundamental values which are grounded in its view of the original
human nature and dignity as fashioned by God Himself.” In light
of the above, Amanullah examines more closely Malaysian law in
an attempt to establish parallels between it and the Islamic
Shari‘ah with regard to the five universals constituting the funda-
mentals and foundation of human rights. He finally concludes
that, by and large, “non-Muslim minorities in Malaysia are able to
enjoy their basic rights to achieve the higher goals necessary for
the dignified preservation of their survival.” However, he sug-
gests, there is need to remove some ambiguities in the Malaysian
law pertaining to the issues discussed in the paper.

Turning now to the other group of contributions dealing with
Muslim minorities, we shall start with al-Najjar and Jaballah due to
the strong interrelatedness of their contributions, especially with
regard to the geographical and socio-political context which they
address. Both of them focus on Muslim minority communities in
(especially Western) Europe, subscribe to a magagid-al-shari‘ah based
perspective, and are concerned with closely similar issues. Yet, al-
Najjar exhibits a strong penchant to systematic intellectual and
methodological theorization taking the experience of the European
Council for Ifta and Research (ECFR) based in Dublin as a practi-
cal model. As a background to his discussion, al-Najjar points out
that the relatively recent but fast-growing Muslim presence in Eu-
rope has undergone a great transformation over the years. He iden-
tifies two main stages which that presence has gone through: inci-
dental or temporal (‘aradiyyah) and normalcy or stability (ustigrar).
The first stage concerns Muslim immigrants (usually married or
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unmarried individuals leaving behind their families) who moved to
certain European countries for temporary purposes, such as study
or work, not for permanent stay. As time went by, a new trend ap-
peared where increasing numbers of those immigrants started
building families and settling down in their host countries and end-
ed up not only with becoming permanent residents, but with ac-
quiring full citizenship; this marks second stage which is still in the
making. Likewise, by the coming of the new millennium, many
countries of Western Europe had at least the first generation of
their locally-born Muslim citizens, including many of European
descent. These new generations are involved in various aspects of
the social, economic, cultural and even political life.

This transformation gave rise to a new awareness among Mus-
lims in Europe of communal belonging that transcends their ethnic
origins and inspires them to express their Islamic identity practical-
ly in matters of personal conduct and social dealings. In other
words, Muslims became more seriously concerned about their reli-
gious commitment in their day-to-day life, and this led to an in-
creasing interest in the knowledge of Islamic teachings to meet that
concern. According to al-Najjar, these psycho-spiritual and socio-
cultural developments among Muslim minorities in Europe were
expressed in organizational and institutional forms aimed at giving
their self-assertion and religious identity a more systematic charac-
ter. Learned fama (Islamic legal opinion or advice) based on com-
bined knowledge of the scriptural sources and scholarly juristic
tradition of Islam as well as of the concrete realities of the specific
socio-political and cultural context surrounding those communities
thus became necessary. It was in response to such need that the
European Council for Ifta and Research was set up with a view to
establishing a Buropean-based juristic authority that would satisfy
those requirements in order to cater for the specific needs of Eu-
ropean Muslims based on systematic research and collective deci-
sion making in the process of fafwa issuance.

But what kind of methodology should be adopted to fulfill
such a task? To answer this question, al-Najjar differentiates, for
methodological purposes, between two phases in the second stage
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of Muslim presence in Europe: the transitory phase that is still go-
ing on moving Muslims from a temporary incidental existence
whose main agents are scattered individuals and not well-
connected groups, and a settled and well-rooted permanent exist-
ence that is taking shape and whose main agents are more orga-
nized communities connected via a growing network of institu-
tions and socio-economic interests both among themselves and
with the rest of the societies in the midst of which they live. Each
of these interlaced phases requires, according to al-Najjar, a special
methodology of fatwa issuance that should take account of the spe-
cific problems, interests and goals each phase entails. Since in most
of the cases issues arising from the transitory phase are of individ-
ual, immediate and exceptional character whereby Muslims are
faced with pressing problems pertaining to personal, economic or
family matters, the issuance of faswa would generally tend towards
consideration of license and indulgence, hence the notion of figh al-
tarkhis (license-based jurisprudence).

Differently from this, issues pertaining to the second phase of
permanent existence based on citizenship and increasing integra-
tion with the rest of the society require what al-Najjar calls figh al-
ta’sis, that is, a constitutive jurisprudence which is more compre-
hensive and holistic in approach and more compelling in terms of
the observance of firm Sharf‘ah injunctions (‘azszah). Furthermore,
this constitutive jurisprudence needs to be futuristic, meaning that
is has to consider in its faswa production the possible future devel-
opments of the Muslim presence in Europe based on acquaintance
with both the trends of evolution emerging within Muslim minori-
ties at the present and the external national and ultra-national fac-
tors and circumstances in Burope that might favour or disfavour
one trend or another.

What al-Najjar is suggesting is a scholarly engagement of indi-
vidual jurists and institutions undertaking the task of fazwa for Mus-
lims in Europe based on serious systematic research. For him, the
two kinds of jurisprudence for Muslim minorities mentioned
above are not mutually exclusive, but complementary, and might
go hand in hand in the near future at least. However, reliance on
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Jfigh al-tarkbis should be gradually receding while reliance on figh al-
ta’sis should be overtaking in tandem with the consolidation of
Muslim presence in all aspects of life towards normalcy, stability
and firmness. A set of methodological rules are outlined that must
govern the process of fatwa issuance to address European Mus-
lims’ needs. Both these two types of figh, al-Najjar cleatly insists,
must operate within the framework of an overall strategy for the
future development of Muslims in Europe as original civilizational
partners and active participants in the building and wellbeing of
their societies.

In his turn, Jaballah indicates at the beginning of his paper “Is-
sues of fatwa for Muslim minorities in Western Europe between
practical needs and maqasidbased directives” (chapter 12) that the
minorities’ demand in many Western European countties for equali-
ty of civic and political rights with the majority is not a demand for
something not warranted by the existing laws. What is at stake is the
actual realization of such rights on the ground. More importantly,
the struggle by Muslim and non-Muslim minority groups in those
countries for their civic and political rights is not driven by a minori-
ty-versus-majority logic, but is rather informed and supported by the
law which guarantees such rights, including the recognition of reli-
gious identities and values in increasingly plural and multicultural
societies. In Jaballah’s view, the concern about Islam and Muslims
in European countries today is not about something out there, or
about some individuals and groups standing on the petiphery, but
about an essential component of Europe’s present that will continue
to be so in the future. Statistically bordering some 50 million people,
Muslim presence and status is of equal interest to both Muslims and
non-Muslims in Europe, especially as far as their integration in their
respective societies is concerned.

In this connection, Jaballah points out a major difference in the
situation of Muslims in the western and eastern parts of Europe
that has a direct bearing on fafwa issuance for Muslim minorities.
Since Islam in East-European countries has made its presence for
many centuries, Muslims there have developed local institutions
looking after their religious education and guidance. On the con-
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trary, Muslims in Western Europe lack such institutions due to
their recent appearance as visible communities that are conscious
and assertive of their religious identity. This means that West-
European Muslims do not have any established juristic tradition on
which to rely for fulfilling their needs. Over the many past decades
of Muslim presence in Western Europe those needs were attended
to either by reference to scholars from the Muslim world or by re-
liance on some individuals or small groups (such as zwams in
mosques or council members of Islamic centres) whose knowledge
of Islam and its scholarly tradition is mostly limited. Likewise, in
his view, the founding of the European Council for Ifta and Re-
search is a landmark in the evolution of Muslims there. In this re-
spect, the author indicates four major areas that represent priority
needs for the majority of European Muslims, namely, family mat-
ters, rituals, economic and financial dealings, and social relation-
ships with non-Muslims.

In addressing issues arising in these areas, Jaballah suggests that a
number of considerations should be obsetved in faswa issuance. In-
formed by a clear sense of priorities deriving from the doctrine of
maqasid-al-shari‘ah, these considerations include the following rules:
1. To strike a balance between immediate needs and pressing neces-
sities on the one hand, and the need to lay down solid foundations
for Muslims that will enable them to preserve their Islamic identity
and convey the values and ideals of Islam to their fellow citizens. 2.
To strike a balance between preserving Muslims’ religious and cul-
tural identity and their positive integration with their societies as Eu-
ropean citizens who should not be alienated from the rest of the
people. 3. To exert self-control and balance in expressing themselves
with high visibility by exhibiting their religious symbols, in order to
avoid provoking or clashing with the general mentality prevailing in
their societies. 4. To be attentive to the dominant way of life that
does not care about religion and may even be hostile to it. 5. To give
special attention to the preservation and strengthening of the family.
6. To look for common grounds between Islamic jurisprudence and
the laws of the land and build faswas thereupon whenever possible. 7.
To foresee the implications of faswa for the image of Islam and Mus-
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lims in the eyes of non-Muslims. These rules are to a great extent a
summary of the methodological tenets explicated by al-Najjar.

Moving from Europe to Asia we are presented with two cases
of Muslim minorities: China and South Korea. In his ethno-
anthropological study based on empirical research in five cities in
northwest, south and central China, Ma Qiang examines the trans-
formation that the lives of many Chinese Muslims have undergone
due to immigration from rural to urban areas. The phenomenon of
internal immigration by Chinese Muslims from their traditional
rural ‘habitat’ to the urban wotld of metropolitan cities happened
mainly in the 1990s as a result of China’s policy of opening-up to
the external world in the process of its rising as a world economic
power. Although this immigration movement availed Muslims of
many opportunities of economic enrichment and social betterment
at the personal level, it faced them with “many difficulties and di-
lemmas” that can be described in general terms as socio-cultural
dislocation. This situation required them to make strenuous ef-
forts in order to adapt to the new socio-cultural and economic
environment. According to Ma Qiang, this adaptation process
affected almost all aspects of those Muslims’ lives, especially
religious rituals and activities, food and accommodation, work
and occupation, and marriage and community relations.

The findings of Ma Qiang’s study reveal not only a drastic and
radical change reflecting the disintegration of traditional community
life of Muslims in urban China and the fading away of its attendant
religious education, but also the rise of a new phenomenon in Chi-
nese Muslim life that he describes as the “emergence of moving
communities.” Differently from the social organization based on
homogeneous and stable traditional community that used to charac-
terize Chinese Muslim life, a new composition of the Muslim popu-
lation in urban China is in the making which consists of “diverse
ethnic groups” including “both national and international immi-
grants.” ‘This new socio-ethnic composition of Muslims in urban
China is accompanied by something quite unprecedented in recent
Chinese history, which is manifested in the emergence of religious
groups subscribing to the teachings of well-known Islamic move-
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ments in the Muslim wortld, such as the Salgfiyyah, the Jama‘at al-
Tabligh and some kinds of new Sufism. The function of such groups,
one would think, may be seen as filling the religious and spiritual
void created by the dislocation pointed out eatlier. In Ma Qiang’s
view, while the emergence of such religious and socio-cultural
tendencies among Chinese Muslims turns them into a more global-
ized community, they ultimately will have to undergo what he de-
scribes as a Sinigation process if they were to be embedded “into lo-
cal society in China.”

As for Korea, Ju-young’s purpose in chapter 7 is to “correct the
misunderstanding of the cultural image of the Muslim minority”
there. His contribution provides a comprehensive historical account
of Korea’s Muslim community since its inception in the early 1950s
throughout all stages of its evolution up to the present. It also offers
a detailed description of its demographic and organizational struc-
ture, highlighting its educational, missionary, social, and welfare in-
stitutions and activities, mostly maintained under the auspices of the
Korea Muslim Federation, KMF. In his report-like portrait, Ju-
young is equally informative as to the external and internal factors
that have contributed to the spread of Islam and growth of Muslims
on the Land of the Moming Calm, as the Kotrean peninsula is usually
described. Of those factors he singles out “the support of a number
of Islamic countries and organizations, such as Malaysia, Saudi Ara-
bia, the Muslim World League and OIC” as well as the meaningful
“cooperation and special solicitude of the Korean government.”
However, some major barriers still remain on the way; they consist
of misconceptions by the Korean people about Islam and Muslims
that are mainly due “to the heavy influence of Western Christian
culture and media” and “Western educational philosophy.”

As a community “in its sprouting season”, Muslims in Korea
seem to enjoy, according to Ju-young’s exposition, an incompata-
ble status when seen in the wider context of other non-Muslim
majority countries in Asia. Even its diversity into different ethnic
and religious groups does not seem to have created serious internal
tensions or conflicts that may jeopardize its holding together and
smooth development. An important phenomenon characteristic of
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the Korean society may be invoked to explain this situation. As
indicated by Ju-young, “Koreans are a religious people,” the “reli-
gious scene is vividly pluralistic” and religious groups “are quite
liberal and tolerant,” thus allowing many religions and religious de-
nominations (such as Buddhism, Christianity, Protestantism, Ca-
tholicism, Confucianism and Islam), to coexist peacefully. Not only
that; it so happens that some individuals embrace “more than one
religion” at the same time, perhaps out personal expediency!

According to Ju-young, the supremacy of the right to “freedom
of religion” in the Korean constitution, “defined as the freedom of
a person to believe in the way he or she wishes,” has enabled “reli-
gious groups to flourish and build churches and temples’ without
interference or constraint from the state authorities. In the context
of this highly diversified religious map, the author believes that the
advancement of Islam in Korea is in need of “a well-thought out
strategy and systematic approach for da‘wah activities with clear
priorities and sound understanding of the needs and problems of
the Korean society.” This requires “professional da‘wah workers
who have sound knowledge of Islam and good understanding of
the Korean society and culture together with a sense of the needs
and priorities of the Muslim community.” At the government level,
he advocates the need for setting up “a general policy” and “new
regulations” on religious matters, “in a systematic, well-thought out
and balanced manner.”

Let us now move to Zuhdi’s reflections on the question of mi-
norities in the context of Malaysia. At the beginning of his paper
which bears the title “The Malaysian expetience in the light of figh al-
aqalliyyat’ (chapter 13), he discusses the concept and meaning of mi-
notity in order to pave the ground for his main thesis. From his
study of contemporary Muslim scholars’ works, he concludes that
the term minority refers to two things: 1. A group of people that is
numerically smaller than the majority community outnumbering it,
and 2. Such a group is ethnically, racially, religiously, linguistically,
etc., different from the majority. In Zuhdi’s opinion, this delimita-
tion of the meaning of minority takes the numerical or statistical as-
pect as the defining factor of the status of minority groups, while
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considering other aspects, such as economic poverty, socio-political
marginalization and other forms of weakness in relation to the ma-
jority, as simply a corollary of the minority status.

However, according to Zuhdi, this understanding of the mean-
ing of minority based merely on numerical or statistical criteria is
not the only one, though it represents the majority view held by
Muslim thinkers. Another view is that, however numerically small,
a certain group (or groups) may be economically and politically
powerful, dominate over a majority and impose its will on it in
such a way that the numerical or statistical majority will suffer all
kinds of exploitation and marginalization. A case in point that can
be mentioned here is that of South Africa under the Apartheid re-
gime. Therefore, the author suggests, there is real need to revise
our thinking and way of evaluation regarding the question of mi-
norities by relying simply on statistical considerations.

Following a detailed discussion of the meaning, scope and
methodological rules of figh al-agalliyyat, Zuhdi turns his attention
to the Malaysian scenario. Thus, he observes that Muslims make
up about 60.4% of the country’s total population and have a li-
on’s share in government and administrative positions. Yet, their
economic and financial power and social strength does not in any
way reflect their demographic weight. On the contrary, it is nu-
merically and statistically minority groups that actually control the
country’s economic wealth, thus holding sway over the numerical
majority and subsequently influencing all aspects of life in society.
In Zuhdi’s view, the Malaysian experience presents us with a case
of majority turned into an actual minority in terms of real power
and impact.

Last but not least, we come to Kamaruddin’s particulatly fo-
cused study in which she looks at a more specific issue relating to
Muslim minorities in the USA and UK, namely violence against
women. Distinguished from other forms of violence by the domes-
tic or private context in which it takes place as well as by its perpe-
trators and victims, violence against women comes under the pur-
view of “the laws and legal administration of family relations.” Alt-
hough gender-based violence is a global phenomenon, it should be
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of special concern for Muslims since, as the author argues, “Islam
abhors violence, and women are to be regarded as awanah under
men’s responsibility.” Leaning on instructive survey and analysis of
a large body of literature and ample statistical data concerning ethnic
minority groups of Asian, African and Middle Eastern roots, it has
been an important task of Kamaruddin to locate violence against
women within Muslim communities in the wider context of this
phenomenon as it has been experienced in those two countties, es-
pecially among minority groups. One important aspect of the use-
fulness of the comparative perspective she adopted is that it has en-
abled her to assess to what extent Islam has affected the issue at
hand in contrast with non-Muslim minority communities.

However, due to the paucity of systematically collected infor-
mation on Muslim minority families in the USA and UK that can
provide precise statistical evidence on the causes of domestic vio-
lence, the writer has seen the almost similar backgrounds of the
Muslim communities in these two countries as acceptable justifica-
tion for combining the causes of domestic violence amongst them.
In her view, there “are many factors responsible for domestic vio-
lence among Muslim minorities, although they are not diametrically
different in that from the larger society.” As research works have
demonstrated, “Muslim families also experience social and personal
problems like the rest of the American society,” including “increase
in divorce rates, separation, domestic violence, child abuse, elder
abuse, intergenerational conflict, and teenage pregnancies.” As far as
violence against women is concerned, not less than 75% of Muslim
minority women, who are mostly Afro-American converts, suffer
from violence at the hands of their Muslim spouses. In the UK
where Muslims constitute 3.3% of the total population, apart from
socio-economic problems facing the Muslim community in general,
such as low education, unemployment, poor working conditions and
overcrowded households, Muslim women particulatly are victims of
forced marriage, ‘honour killing” and domestic violence, especial-
ly within Muslim communities of Asian origins.

In Kamaruddin’s opinion, the causes of domestic violence
against women in Muslim minority communities in the USA and



El-Mesawi: FIQH AI ~AQAILIYAT: TS MEANING, PURPOSE AND SCOPE, xlvii

UK are traceable to external and internal cultural roots. On the first
level, Muslims have not been immune to the general cultural atmos-
phere of their societies. As noticed by social scientists, “the Ameri-
can society is becoming increasingly violent, aggressive, self-
destructive, narcissistic and uncaring towards those who are less for-
tunate, including members of the immediate family.” In the UK it
has been found from some surveys that “one in five young men and
one in ten young women thought violence against women was ac-
ceptable. One of four young men thought it acceptable to hit a
woman if she had ‘slept with someone else’; one of five young men
considered it acceptable to force a woman to have sex if she was
one’s wife.” In a survey of 1,300 schoolchildren it was found “that
one in three boys thought violence against women was acceptable.”
These are some of the indicators of growing socio-cultural trends in
the wider context that are affecting women in particular.

On the second, that is, specific internal, level of Muslim com-
munities, cultural distortions of religious texts have led to using
them as a ground “to suppress and oppress women.” Debates in
Muslim religious centres across America and England continue as
to “the justification for a husband to hit his wife.” Although do-
mestic violence is “generally condemned,” women experiencing
“violence in their lives are told to be patient and to give in,” be-
cause of the misinterpretation and confusion in the understanding
of certain Qur’anic statements. The impact of this religious factor
is further augmented by ethnic and racial considerations that still
hold sway on many Muslims.

Despite this gloomy picture, Islamic organizations and religious
and cultural centres have been carrying out “impressive activities” to
educate, counsel, assist and guide large numbers of Muslim families
and individuals to overcome the endemic problem of domestic vio-
lence. In the face of extremely individualistic values promoting mete
egoistic concerns, many Muslims are discovering in the teachings of
Islam the significance of “meaning in group success, community
development, interdependence, and consensus.” For African Amet-
ican Muslim women who are largely converts to Islam, “the signifi-
cance of the mumakh” has been edifying and they found in Islam a
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“safe social space’” from the racial, gender, and religious inequali-
ties they experienced in the larger culture.”

Having provided this overview of the contents of the present
volume, a few words need to be said on three counts. Firstly, this
volume and the 2009 conference from which it ensued are the out-
come of a fruitful cooperation between the Makkah-based Muslim
World League (Rabitah) and the International Islamic University
Malaysia (represented by International Institute of Islamic and
Civilization and the Department of Figh and Usul al-Figh). The
League’s moral and financial support and the personal interest of
its Secretary General Prof. Dr. Abdullah bin Abdul Mohsin al-
Turki in the theme of the conference were indeed very crucial to
the success of the conference and its fruition as exemplified in the
contents of the present work.

Secondly, notwithstanding my limited acquaintance with the
growing body of literature addressing vatious aspects of the minor-
ities question, the present volume will easily secure its prominent
place in a worldwide discourse on minorities which I claim is de-
veloping, especially among Muslim and non-Muslim intellectual
circles engaged in religious and civilizational dialogue. Two reasons
support this aspiration. On the one hand, the positions and out-
looks expressed in the book’s different chapters reflect to a great
extent the large spectrum of views and approaches that character-
ize the emerging new Islamic discourse on minorities. On the oth-
er hand, a distinctive feature of this book is its combining of theo-
retical, methodological and practical concerns with a high level of
grounded and balanced rationality, away from any tendency to sen-
timentalize or oversimplify the issues discussed.

Thirdly, getting the volume to where it now is has indeed been
taxing. The selection of the papers making up its chapters was not
in any way easy. It required careful reading and re-reading of all the
2009 conference proceedings to ensure that the set of criteria men-
tioned earlier are fully or at least reasonably met in deciding which
should be in and which would be out. Once the selection had been
made, then came the tedious task and process of streamlining the
selected papers and setting them in a logical arrangement manifest-
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ing their overall thematic unity based on serious inter-textual exam-
ination of their interrelatedness in terms of generality and specifici-
ty, theoretical and methodological orientation, etc. Likewise, the
thirteen chapters have been arranged in such a way that all of
them as whole as well as within each section (English and Arabic)
would constitute an integrated entity whose units complement
one another both methodologically and content-wise. All chap-
ters were then subjected to comprehensive and exacting editing
to ensure coherence of style, consistency of language, and
smooth flow of ideas.

Finally, I must thank all the authors of the chapters of the
book for their kind cooperation and understanding. Their seri-
ousness in revising their contributions according to the remarks
provided to them made my work much easier. I should also ex-
press my gratitude to the successive deans of ISTAC (Ibrahim M.
Zain, Hassan Ahmed Ibrahim and Mahmud Zuhdi Abdul Majid)
for entrusting me with the task of looking into the proceedings of
the 2009 conference and preparing this volume for publication.
Special thanks are equally due to the Research Management Cen-
tre at IIUM for the research grant that enabled me to work on the
project. The assistance of my a#-Tajdid assistant and doctoral su-
pervisee Dr. Muntaha Artalim Zaim has been very instrumental
in enabling me to cope with the technical requirements of this
work, right from typing and computing up to index generating
and assorting. Any shortcomings, however, remain solely mine.

May Almighty God, our ultimate Sustainer and Guardian,
shower His blessings on us and guide our steps on the path of
truth and justice in both thought and action.






CHAPTER 1

The Metaphysical and Ethical

Foundations of Religious Pluralism in Islam’

Muddathir ‘Abd al-Rahim

Introduction

One of the most striking features of Muslim societies and states
down the ages — one which until recent times continued to be
distinctive of Islamic civilization and, as such, aroused the won-
der and admiration of such early modern Western thinkers as
John Locke — is that they were almost always multi-religious and
multi-ethnic. For, as the distinguished German Orientalist Adam
Mez noted many years ago, within the borders of Muslim socie-
ties unlike Christian Europe there lived a large number of peoples
of faiths other than Islam and that all these peoples, in Mez’s
words, lived “side by side in an atmosphere absolutely unknown
to medieval Europe.”

* This chapter is based on material briefly considered in different parts of the authot’s
book, The Human Rights Tradition in Islam, which constitutes volume 3 of the five
volume seties Human Rights and the World’s Major Religions, edited by Prof. William H.
Brackney, published by Praeger, in the US and the UK, 2005. An insightful and critical
review of the book was published by Dr. Murad Hofmann in The Muslim World Book
Review, 28/3/2008.

' Adam Mez, The Renaissance of Islam (London: TLuzac & Co, 1937), p. 32. For a review of
the situation in Europe see the present authort’s articles: “Muslim Minotities in Western
Societies — The Medieval Scene,” A/LShajarah, Vol. 8, No. 1, 2003 and “Muslim
Minorities in Western Societies; Under Tsars and Commissars,” A/-Shajarah, Vol 9,
No. 2, 2004.
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Particularly intriguing for many was the question as to how a
state or civilization which was based on a particular religion (in
this case, Islam) — instead of doing its utmost in order to coerce
others into conforming to the dominant faith, as had often been
done, and continues to be done, elsewhere — evidently went out
of its way to guarantee those others extensive rights which made
it possible for them not only to live, work and own property but
also to freely exercise their religious faith under the protection of
the ruling state and its laws. In order to effectively approach this
question it is suggested here that we need to look, first of all, at
the roots of pluralism (here used as a synonym of diversity) in Is-
lam’s wotldview and theological perspective and, secondly, at the
specific teachings of the Shari‘ah about the rights of non-Muslims in
Muslim societies. The principal features of the actual life expetience of
non-Muslim minorities in history are then briefly reviewed.

To take the first point first, we need to consider in particular
the sharply contrasting positions in Islamic theology and
worldview of the oneness and uniqueness of God on the one
hand, and the diversity of His creations — animate and inanimate,
human and non-human — on the other. With regard to the oneness
and uniqueness of God the Qur’an states categorically and unequiv-
ocally (and humans, individually and collectively, are called upon to
testify) as follows:

Say: He is the One God, God the Eternal, the Uncaused Cause of all
that excists. He begets not, and neither is He begotten; and there is noth-
ing that conld be compared to Him. (Qur’an, 112:1-5)

And again:

The Originator [He is] of the heavens and the earth. He has given you

mates of your own kind — just as [He has willed that] among the beasts

[there be] mates — to multiply you thereby: but there is nothing like unto

Him, and He alone is All-hearing, All-seeing. (Qut’an, 42:11)

It is thus repeatedly and categorically stated that God is One,
Unique, Eternal, Absolute, Creator of heavens and the earth and of
all that is in existence, All-hearing, All-seeing,

To those who claim that they do believe in Him, but persist in
believing also that there are other gods or deities besides Him, the
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Qur’an addresses a variety of uncontestable logical arguments as
well as some serious warnings and admonitions:

... [H]ad there been in heaven or on earth any deities other than God,
both  [those realms] would surely have fallen into ruin. (Qut’an,
21:22)

Verily, God does not forgive the ascribing of divinity to aught beside
Him, although He forgives any lesser sin unto whomever He wills: for
he who ascribes divinity to anght beside God has indeed contrived an
awesome sin. (Qut’an, 4:48)

By contrast with the categorical and uncompromising asser-
tion, again and again, of the Creator’s Oneness, Omnipotence
and Uniqueness, His creatures — be they animate or inanimate,
humans or animals — are seen and described in the Qur’an as be-
ing always numerous, diverse and varied:

Art Thou not aware that God sends down water from the skies,
whereby We bring forth fruits of many hues — just as in the moun-
tains there are streaks of white and red of various shades, as well as
[others] raven-black, and [as] there are in men, and crawling beasts,

and in cattle, too, many hues? Of all His servants, only such as are

endowed with [innate] knowledge stand [truly] in awe of God: [for

they alone comprebend that,] verily, God is almighty, much-forgiving.

(Qur’an, 35:27-28)

And among His wonders is the creation of the heavens and the earth,

and the diversity in your tongues and your colours: for in this, behold,

there are messages for all who are possessed of [innate] knowledge.

(Qur’an, 30:22)

But the diversity and variations which God has vested in his
terrestrial creatures as signs of Himself along with the creation of
the heavens and the earth are not limited to mountains, animals,
plants and the variation in the colours and languages of men.
Even more significantly and directly in relation to the subject un-
der consideration is the fact that God tells us in several passages
in the Qut’an that the said diversity and variation applies also to
matters of faith and belief:

He It is who has created you: and among you are such as deny this
truth, and among you are such as believe [in it]. And God sees all
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that you do. (Qut’an, 64:2)

And again, and perhaps even more clearly and more emphat-
ically:

Unto every one of you have We appointed a |djfferent] law and way of

lfe. And if God had so willed, He could surely have made you all one

single commmnity: but [He willed it otherwise] in order to test you by

means of what He has vouchsafed unto you. 17e, then, with one anoth-

er in doing good works! Unto God you all must return; and then He

will matke you truly understand all that on which you were wont to djf-

fer. (Qut’an, 5:48)

Whereas the oneness, uniqueness and inimitability are dis-
tinctive attributes of God the Creator, variety, multiplicity and
plurality are attendant characteristics of all created beings — ani-
mate and inanimate, human and non-human.

In so far as human beings are concerned, the variety and plurali-
ty that has been vested in them by their Creator is not limited to
such matters as language, pigmentation and ethnicity only. It is also
and more importantly manifested — by the will of the Creator Him-
self — in matters of faith and belief: up to, and including, disbelief.

It is in this profoundly and divinely ordained pluralistic
worldview that non-Muslims in Muslim societies and states were
granted and guaranteed such rights and privileges that they were, as
a rule, able not only to exist and survive, but also to prosper and
participate in the economic, social, cultural and even political and
diplomatic life of the Islamic states and societies in which they
lived. And it is to these rights and rules that we now turn.

Of cardinal importance for the treatment of non-Muslims
among the basic values and principles enshrined in the Qut’an is
the ruling evidently unparalleled in the scripture of any other reli-
gion that: “There shall be no coercion in matters of faith.”
(Qur’an, 2:256) This categorical statement forbids Muslims, be
they individuals, groups or states, from trying to impose their
faith on any person by force. Compulsion therefore is not only a
sin; it is also a crime punishable by the Shari‘ah law, the punish-
ment under the Ottoman Empire, being death- an injunction de-
rived from the Qur’anic precept that “oppression is even worse
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than killing.” (Qur’an, 2:190)

Other Qut’anic directives buttress and elaborate on the princi-
ple of inadmissibility of compulsion in matters of faith indicating
that the call to Islam must be directed to the intelligence, conscience
and sensibilities of men and women; that respect for the dignity and
integrity of all human beings — of whatever faith or race they may be
— is essential; and that compassion and courtesy should be observed
in all circumstances.

This brings us to another basic principle relating to the treat-
ment of minorities and non-Muslims in Islam. It is stated in Chapter
60 of the Qut’an:

God forbids you not with regard fo those who fight you not for [your]
Jaith or drive you out of your homes from dealing kindly and justly with
themy; for, God loveth those who are just. (Qut’an 60:8)

In other words, Muslims are not only to refrain from oppress-
ing others or forcing them to embrace a faith which they may not
freely wish to accept (an essentially negative ruling, though a very
important one indeed). Muslims are expected and called upon to
be positively kind and just to all those non-Muslims who do not
persecute them or commit acts of aggression against them, all
those who are peaceful and law abiding citizens.

The Status of non-Muslims in the Islamic Historical Expe-
rience

The founder and head of the first Islamic state, Prophet Mu-
hammad (peace be upon him), confirmed and elaborated on the
Qur’anically prescribed manner of just and kindly dealing with
non-Muslims not only verbally and in words, but also through his
actions and practice: and this in both his personal life and in his
management of public affairs. Thus, he unhesitatingly engaged in
business transactions with non-Muslims. Indeed, he parted this
wortld leaving his armor pawned to a Jew. More intimately, he
took two wives, of whom one was of Jewish, the other of Chris-
tian (Coptic) backgrounds.

Politically, furthermore, he endeavored, not without success,
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to establish what came to be the first characteristically multi-
ethnic and multi-religious Islamic state. Thus not only were the
Apngar and the Mubajirin welded, in the Charter of Madinah, into
“an wmmah distinct from all other people in the world”, but the
Jewish clans who had then allied themselves with the Prophet
were described in the Charter of Madinah as “an wmmah (i.e.
community) along with the Believers,”' while each, of course,
continued to practise its own faith and culture.

Relations with non-Muslims beyond the realm of Islam too,
the Qur’an directs, should be peaceful and amicable unless ag-
gression is committed against Muslims:

And fight in God’s cause against those who wage war against you,
but do not commit aggression. (Qur’an, 2:190)

Even when thus fighting in self-defence furthermore, Mus-
lims are instructed to observe certain rules and rights of enemy
subjects and not to engage in indiscriminate destruction of life
and property. “Whenever the apostle of God sent forth an army
or a detachment,” it has been reported, “he charged its com-
mander personally to fear God, the Most High, and he enjoined
the Muslims who were with him to do good [i.e., to conduct
themselves propetly]..... Do not cheat or commit treachery nor
should you mutilate anyone or kill children.”™

Following the Prophet’s example, Abu Bakr later instructed
fighters who were about to proceed against the Byzantines in Syr-
ia: “Do not commit treachery, nor depart from the right path.
You must not mutilate, neither kill a child or aged man or wom-
an. Do not destroy a palm-tree, nor burn it with fire, and do not
cut any fruitful tree. You must not slay any of the flock or the
herds or the camels, save for your subsistence. You are likely to
pass by people who have devoted their lives to monastic services;

' Muhamad Hamidullah, Mgmi‘at al-Wathi'iq al-Siyasiyyah 1’1~ Abd al-Nabawi wa’l-
Khildfah al-Réshidah (Beirut: Dar an-Nafaes, 7" ed., 1422/2001), pp. 59-62.

? Cited by al-Shaybani at the beginning of his classic Kitab al-Siyar translated by Majid
Khadduri with the title: The Islamic Law of Nations: Shaybani’s Siyar (Baltimore: John
Hopkins University Press, 1966), pp. 75-76.



‘Abd al-Rahim: THE METAPHYSICAL AND ETHICAL FOUNDATIONS... 7

leave them to that which they have devoted their lives.”

Another important directive is enshrined in the Qur’an. It
goes as follows:

And if any of these who ascribe divinity to aught beside God

[mushrikiin] seeks thy protection, grant him protection, so that he

might [be able to] hear the word of God |[from thee]; and thereupon

convey him to a place where he can feel secure. (Qut’an, 9:6)

In his classic commentary on the Qur’an, Fakhr al-Din al-
Razi says that the essential meaning of the said passage is that any
one from among the enemy forces who seeks protection should,
together with his property, be fully and effectively protected by
Muslims and must thereafter be conducted to a place where he
would feel safe and secure.”

Likewise, prisoners of war are not to be killed, tortured or
humiliated. On the contrary, they should be well treated and safe-
ly kept until a final settlement of conflict is reached. In that re-
gard, the Qut’an, having commanded Muslims faced by injustice
and aggression to stand up and fight as best as they can, then says:
“But if they [the enemies who fight you] incline to peace, incline
thou to it as well and place thy trust in God: verily, He alone is all-
hearing. And should they seek but to deceive thee [by their show
of peace] — behold, God is enough for thee!” (Qur’an, 8:61). Thus
Muslims are commanded, once their enemies indicate a desire to
make peace, to unhesitatingly also go for peace — even if they
thereby happened to run the risk of being tricked by their enemies.

In the light of what has already been said regarding the atti-
tudes of the Qur’an and the Prophet towards other faiths and
peoples, in conditions of both war and peace, it should not be
surprising that the predominantly Christian peoples of Egypt and

! Ibn ‘Abd Rabbih, a/- ‘Iqd al-Farid (Beirut: Dar al-Kitab al-‘Arabi, 1983), Vol. 4, p. 247.

? Fakhr al-Din Muhammad ibn ‘Umar al-Razi, Tafsir al-Fakbr al-Razgy, known as al-Tafsir
al-Kabir and Mafatih al-Ghayb (Beirut: Dar al-Fikr, 1401/1981), Vol. 15, p. 235. See also,
Muddathir ‘Abd al-Rahim, “Asylum: A Moral and Legal Right in Islam,” Refugee Survey
Quarterly, Vol. 27, No. 2 (2008), pp. 15-23; also: Islam and International Relations: Peace,
Conflict and Diplomagy published in A-R Baginda (ed.) “Malaysia and the Islamic World,”
(London: ASEAN Academic Press, 2004), pp. 1-16.
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Syria, who were followers of Eastern churches and, as such, had
been subjected to discrimination and persecution by their Ortho-
dox Byzantine rulers, welcomed the conquering Muslim Arabs as
liberators from their oppressive co-religionists. The people of
Iraq, who had been similarly oppressed by dominant Zoroastri-
ans, reacted to the Muslim Arab conquest in a way not unlike that
of the Syrians and the Egyptians. Even as far away as the Iberian
Peninsula, the theologically sanctioned policies of repression and
forced conversion which were followed by the Roman Catholics
of Spain induced the Jews to welcome and aid the Muslim con-
querors as liberators.'

Two more points are worth noting at this juncture. First
amongst these is that the term ‘tolerance’ which is often used
with reference to the normally accommodating attitude of Mus-
lims towards others does not accurately reflect the nature of the
Muslim attitude in question. This was not only because ‘toler-
ance’ often implies a grudging or reluctant willingness to ‘put-up’
or coexist with others — which is quite different from the attitude
with which we are now concerned, but also because it misses the
reality that the Muslim commitment to respect and protect the
rights of non-Muslims who are willing to live in peace with them
is, in essence, an act of worship and religious devotion. Failing to
uphold the said rights is a sin as well as a crime punishable in law.
Upholding and protecting them, on the other hand, is an act of
piety and religious devotion through which Muslims, individually
and collectively, hope to merit divine approval and heavenly re-
ward. This is the psychological bedrock upon which the whole
system is so firmly anchored — a crucially important point that has
eluded many commentators including some who have expressed
great admiration for its actual working and practical results.’

Under Islamic law, non-Muslim residents, were traditionally

' Norman A. Stillman, The Jews of Arab Lands: A History and Source Book (Philadelphia:
The Jewish Publication Society, 1979), p. 54.

® For more elaboration on this point, see Muhammad al-Tahir Ibn Ashur, Ugi/ al-
Nizdm al-Ijtima‘i fi al-Islam, ed. Mohamed El-Tahir El-Mesawi (Amman: Dar al-Nafaes,
2001), pp. 353-362.



‘Abd al-Rahim: THE METAPHYSICAL AND ETHICAL FOUNDATIONS... 9

described as dhimmis ot abl al-dbimmab, literally ‘people of the pact
or agreement’ in reference, that is, to the perpetual pact or
agreement in accordance with which Muslims, individually and
collectively, have undertaken since the days of the Prophet to re-
spect and protect the rights of non-Muslims to life, property, reli-
gious belief and practice, movement, marriage and the right to
bring up their children according to their respective faiths.

In addition, the dhimmis enjoyed a substantial degree of auton-
omy or self-government which enabled members of each religious
community [better known under the Ottomans as Mz/fets] to man-
age their own affairs and to settle their internal disputes in accord-
ance with the rules and traditions of their respective faiths. If they
were dissatistied with their own communal justice, they had the
right to seek justice and settlement of disputes in Islamic courts —
but that was an option which, it was always clearly understood,
they could take or leave as they saw fit.

Commenting on the latitudinous extent of the degree of self-
government that Jews and Christians in particular enjoyed under
the banner of Islam, the late Princeton University professor S. D.
Goitein began and concluded the second volume of his magiste-
rial study of the Jewish communities of the Arab world as por-
trayed in the Cairo Geniza by highlighting the fact that the said
Christian and Jewish communities living under Islam during the
High Middle Ages actually “formed a state not only within a state
but beyond the state, because they owed loyalty to the heads and
to the central bodies of their respective denominations, even
though these were found in a foreign, or even hostile country ...
while [they]| shared with their Muslim compatriots their language,
economy and most of their social notions and habits, their com-
munal life was left mainly to their own initiative.”

It was in the light of such considerations that, some two cen-
turies earlier, the renowned English philosopher and political
theorist John Locke, one of the chief architects of modern West-

' S.D. Goitein, A Mediterranean Society (California: California University Press, 1971),
Vol. 2: The Community, p. 1 & 407.
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ern liberal thought, urged his compatriots and coreligionists to
emulate the way Muslims tolerated Christians and Jews and made
it possible for their various denominations to worship freely as
they saw fit." Pointing out the absurdity of the fact that Calvinists
and Armenians, for example, could thus freely practise their reli-
gions in Constantinople but not in Christian Europe, Locke then
warned in his classic Letter Concerning Toleration (1689) that “the
Turks [would] meanwhile silently stand by and laugh to see with
what inhuman cruelty Christians thus rage against Christians.””

More recently, and from a wider comparative perspective,
the Special Rapporteur of the UN’s Commission on Prevention
of Discrimination and Protection of Minorities, succinctly stated
that, while in Western societies the protection of minorities with-
in the framework of municipal law “was achieved gradually and
fairly slowly from the eighteenth century onwards [...] in The
Muslim countries the various Christian churches and Jewish
communities already enjoyed very considerable tolerance under
the Caliphs. Later, the Muslim states adopted the ‘millet’ system
which granted to non-Muslim religious communities complete
independence in the management of their affairs.””

Conclusion

To be sure, the said system did not always run smoothly and sec-
tarian conflicts did occur sometimes.* But these were essentially
aberrations in a situation where minotities’ - whose protection, in

! Nabil Matar, “John Locke and the ‘Turbaned Nations’,” Journal of Islamic Studies, Vol.
2,No. 1 (1991), p. 72.

’ John Locke, A Letter Concerning Toleration, edited and with introduction by Patrick
Remanell (New York: Bob Merill, 1955), p. 25, cited in Ibid. See also The Works of John
Locke— A New Edition (Aalen, Germany: Scientia Vetlorg, 1963), Vol. 6, p. 18.

’ Frencesco Capotori (Special Rapporteur of the Sub-Commission on Prevention of
Disctimination and Protection of Minotities), Study On The Rights of Persons Belonging to Ethnic,
Religions and 1 inguistic Minorities, UN, Doc E/CN.4/Sub 2 384/Rev 1, New York, 1979.

* Cf. Muddathir ‘Abd al-Rahim, The Human Rights Tradition in Islam (op. cit), Chap. 3,
“The Interplay of Theory and Practice — Questions of Gender and Minorities.”

> It should be remembered that, historically speaking, minorities in Muslim societies
comprised Hindus, Janes and others as well as Christians and Jews of various
denominations.
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accordance with Islam’s worldview clearly and coherently reflect-
ed in the ethical and juridical injunctions of the Shari‘ah, was a
fundamental spiritual and ethical obligation of individual Muslims
as well as Muslim societies and states — were able, not only to
survive through even the hardest times until the present day, but
also to participate and prosper, sometimes in remarkably promi-
nent fashion, in the economic, social, cultural and even political
life of the larger Muslim community.'

! For the life experience of minorities in Muslim Societies see chapter 3 of the
aforementioned book, The Human Rights Tradition in Islam.






CHAPTER 2

Islam and Minorities:

The Lebanese Experience

Mohammad Sammak

Introduction

There are many principles upon which pluralism in Islam is
based. Three of them can be considered to be major ones, namely
human dignity, diversity in unity among peoples, and difference
of opinion. Human dignity is grounded in Divine will and decree.
Thus the Qut’an (17: 70) says: “Verily we have honored the children of
Adam.” The honor bestowed by God on mankind, male and female,
is to be understood in an absolute sense.

The human being is divinely honoured whether he — or she — is
a believer or a disbeliever in God, and whether he — or she — sub-
mits to God or renounces Him. Thus, honour is not restricted to
one group of people to the exclusion of others. Human dignity,
which is detrived from God’s will and benevolence, embraces all
peoples regardless of race, color, language or even faith and belief.
God is not the Lord of the Jews alone, or the Christians alone, or
the Muslims alone, or any other religious denomination. God is the
Lord of all worlds, the Creator of all peoples.

Mankind: Unity in Diversity

Human beings emanate from one common and single source,
being created by God “out of one living entity.” (Qur’an, 4: 1)
Thus they belong “to one human family, without any inherent
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superiority of one over another.”' To this effect, the Prophet of
Islam is reported to have said in his sermon of the Farewell Pil-
grimage (bajjat al-wada), “O people, verily, your Lord is one and
your father Adam is one; there is no merit for an Arab over a
non-Arab nor for a non-Arab over an Arab, neither for a white
person over a black person nor for a black person over a red per-
son, except by God-consciousness (fagwa).”

However, the common origin and essential unity of mankind
do not imply total sameness and absolute conformity among its
components, be they individuals or groups. The Qut’an rather as-
serts the opposite to be true. It has been God’s will to make human
beings “into nations and tribes” (Qur’an, 49: 13). It is further stated
that if God had so willed, “He could surely have made all mankind
one single community.” (Qur’an, 11: 118) Again the Qur’an (10: 19)
says: “And [know that| all mankind were but one single community,
and only later did they begin to hold divergent views.”

This entails that diversity among human beings with regard to
their “tongues and colours is~ considered among God’s “wonders
in the creation,” next to the wonders of the heavens and the earth
(Qur’an, 30: 22). Behind mankind’s plurality in the form of nations
and tribes and diversity in terms of races, ethnicities, tongues and
beliefs, lies one of God’s great wise purposes in the creation of hu-
man beings clearly spelled out in the Qur’an (49: 13), “so that you
[human beings] might come to know one another.” As Muhammad
Asad rightly put it, “men’s evolution into nations and tribes is meant
to foster, rather than to diminish, their mutual desire to understand
and appreciate the essential human oneness underlying their out-
watd differentiations.”

The Qur’an’s frequent mentioning of diversity and plurality
amongst mankind is meant to teach people to take it as a fact of

' Muhammad Asad, The Message of the Qur’an (Kuala Lumput: Islamic Book Trust,
2011), p. 951, note 16.

*Shuayb al-Arna’ut (chief-editor), Musnad al-Imim Apmad ibn Hanbal (Beirut:
Mu’assassat al-Risalah, 2001), hadith No. 23489, vol. 38, p. 474; Abu Bakr Ahmad ibn
al-Hussain al-Bayhad, al-Jami fi Shu‘ab al-Imin (Riyadh: Maktabat al-Rushd, 2003),
hadith No. 4774, Vol. 7, p. 132.

’ Asad, The Message of the Qur’an, p. 951, note 16.
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life and natural phenomenon so as to be tuned to realize what it
entails in terms of difference and variation in thinking, beliefs,
values, conduct and lifestyles. Hence, as the Qut’an has cleatly
indicated on different occasions, the only way to deal with these
differences and see through them and appreciate the essential
unity and commonness of humanity is through nurturing the de-
sire and predisposition for dialogue, rational argument and mutu-
al understanding (Qur’an, 3: 64; 16: 125; 29: 50).

Accordingly, ethnic differences do not constitute the basis
for either priority or inferiority. It is a difference in the totality of
human nature. One should respect the other as he is and as a dif-
ferent creation of God.

Sensibility towards others’ ethnicities and cultures is an es-
sential value and principle governing Muslim religious behav-
iour. Respect of others’ religions and beliefs is respect of free-
dom of choice, and of the principle of non-coercion in matters
of religion clearly enunciated in the Qur’an (2: 256) which also
states that “For every community faces a direction of its own, of which He
[God] is the focal point.” (Qur’an, 2: 148) In fact, though the
Qur’anic message is the last Divine revelation to mankind thus
representing “the culminating point of all revelation” and offer-
ing “the final, perfect way to spirirual fulfillment,” this does not,
however, “preclude all adherents of earlier faiths from attaining
to God’s grace.”' Thus the Qur’an (5: 48) announces that:

Unto every of you We appointed a |different] law and way of life. And
if God had so willed, He could surely have made you all one single
community, but (His willed it otherwise) in order to test you by means
of what He has vouchsafed unto you. V'ie, then, with one another in
doing good works!”

Thus, as mentioned above, Islam considers differences in
opinion and belief as a human and natural reality, and it treats it
as such. During the Prophet’s era in Madinah , cooperation was
established between Muslims and believers and adherents of oth-
er revealed religions (Pegple of the Book), and they formed one na-

" Asad, The Message of the Qur’an, p. 148.
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tion. The document of the Prophet acknowledged the belief of
the others and warranted their protection. The Madinan society
was based on the principle of embracing all diversities, not ignot-
ing it or trying to eliminate it. The Prophet conversed with the
Christian tribe of Najran in his home at Madinah and welcomed
them. And when the time came for them to perform their prayer,
the Prophet welcomed that and took no offense, according to an
authoritative tradition, to perform their prayer inside his home
which is now the great mosque of Madinah.' Faith and belief in
Islam depend on internal conviction and acceptance and compli-
ance not on external compulsion. The Qur’an (2: 2506) says,
“There shall be no coercion in matters of faith.” Hence, God ad-
dresses the Prophet saying, “Dost thou, then, think that thou
couldst compel people to believe?” (Qur’an, 10: 99)

Faith can never be whole and sincere if it is forced upon
men. Based on this founding principle, acceptance of freedom of
belief in the first state in Islam, we understand that Islam is not
narrowed by the different religious beliefs, nor does it believe in
ethnic purity. Moreover, the need for humanity to be one and
united is duly emphasized in the Qur’an which is explicit about
the fact that the existing differences (in whatever form they may
manifest themselves) will never negate or undermine the fact that
we are one family belonging to the one and only Creator. It also
affirms that our unity is based on our differences and not on our
similarities, because human differences reveal God’s wisdom and
testify to His greatness.

This unity is based on our differences and not on our con-
formities and sameness; human differences reveal and bear wit-
ness to the greatness of the Creator at the same time. This means
that accepting and respecting plurality as God created us, is in
itself an expression of believing in God.

The Islamic rule enunciated in the Prophet’s statement quot-
ed above means that ethnic differences do not form a base of

! Ibn Qayyim al-Jawziyyah, Zdd al-Ma‘ad fi Hady Khayr al-Ibad, ed. Shu‘ayb al-Arna’ut
and Abdul Qadir al-Arna’at (Beirut: Muassasat al-Risalah, 1418/1998), vol. 3, pp. 549-
550 & 558.
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preference or non-preference. It rather means that these differ-
ences are part of the nature of human unity, a fact that imposes
the doctrine of respecting the other as he is, as God created him,
and as he chooses to be.

If respecting others as they are in culture and ethnicity is
considered a pillar of Islamic doctrine and, consequently, a fun-
damental principle of Islamic behaviour and conduct governing
Muslims’ relations and dealings with them. Respecting their be-
liefs and religious doctrines is in a way respect to the principle of
freedom that God bestowed on all humans and is respect to the
principle of “no coercion”. The Qur’an (2: 148; see also the pre-
ceding verse No. 145) says:

[E Jvery vommunity faces a direction of its own of which He |God)] is

the focal point. Ve, therefore, with one another in doing good works.

This means that human differences in ethnicities and in lan-
guages and cultures are a manifestation of God’s will and scheme
of creation . It was within the nature of God’s mercy that the
Lord afforded mankind with different divine laws and out ways.
In this the Qur’an (5: 48) says:

Unto every one of you have We appointed a |different] law and way of

life. And if God had so willed, He could surely have made you all one

single community: but [He willed it otherwise] in order to test you by

means of what He has vouchsafed unto you. V'ie, then, with one anoth-

er in doing good works! Unto God you all must return; and then He

will make you truly understand all that on which you were wont to dif-

Jer. (Qut’an, 5:48)

And again it states (3: 55),

In the end, unto Me you all must return, and I shall judge between
you with regard to all on which you were wont to differ.

The unity of race, colour or language is not an inevitable ne-
cessity without which mutual understanding cannot be achieved. It
is therefore necessary in order to establish relations built on the
basis of love and respect to engage in dialogue based on the
acknowledgement and realization of these differences which are part
and parcel of God’s cosmic scheme of creation, and which Freud
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called “the narcissism of differences,” no matter how small they
are, as they are one aspect of the core of our personality.

Here, it is worth mentioning that the Qut’an calls for hold-
ing fast to God’s bond and not falling apart when it says (3: 103),
“And hold fast, all together, unto the bond of God, and do not
fall apart from one another.” It did not say “do not differ”, be-
cause holding fast to God’s bond can be achieved with differing
but not with falling apart because falling apart is one thing and
differing is something else.

In a multi-etnic, multi-religious, and multi-sectarian world,
continuous open and enlightened dialogue becomes a pillar of
human understanding and mutual respect and co-operation be-
tween peoples and nations. For dialogue cannot be except with
the other who differs; otherwise it will become a monologue, i.e.
a dialogue with oneself. The other can only be different, or else
there is no need for him or for dialogue. Therefore, the first con-
dition for dialogue is accepting both facts of life: plurality and
difference. This acceptance is one of the characteristics of Islamic
jurisprudence.’

The Need for New Islamic Jurisprudence

According to official statistics:

1. About 1/3 of Muslims live in non Islamic countries, or
among a majority of non-Muslims (USA, India, EU, China, etc.).

2. In 1900, the beginning of what American Protestants
described “The Christian Century”, 80% of Christians were either
Europeans or North Americans. Today 60 percent are citizens of
the two-thirds of the wotld - Africa, Asia and Latin America. The
center of Christianity has thus shifted southward.

As a result, for the first time in its history, Christianity has
become a religion mainly of the poor, the marginalized, the
powetless and — in parts of Asia and the Middle East — the

' For more elaboration on the issues discussed above, see Mohammad al-Sammak,
Magdlat fi al-Hiwar al-Islimi al-Masihi (Jounieh/Lebanon: al-Maktabah al-Paulsiyyah,
2007), pp. 23-75.
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oppressed. Its face has also changed. Christianity is no longer a
white man’s religion. For most Asians, however, what makes Jesus
attractive is his identification with the poor and the suffering.

If any continent holds the future of Christianity, many
Christian missionary experts believe, it is Africa. There they see
history doing a second act: just as Europe’s northern tribes turned
to the church after the decay of the Roman Empire, so Africans
are embracing Christianity in face of the massive political, social
and economic chaos.

As is well known, Islam is already deeply rooted in Asia and
in Africa. And, at the same time Islam is also a2 new comer to the
West (Europe and USA). This means that we should expect more
religious friction between the two religions unless bridges of
mutual understanding, recognition and respect are erected.

These  religio-demographic ~ changes in  globalized
communities require an updated Islamic jurisprudence to deal
with the new realities of co-living. To do this we should entertain
the following points:

First, Islamic jurisprudence and its fundamentals focus so far
on two pivots: a) the relationships among Muslims themselves,
and b) the relations of Muslims with non-Muslims in Islamic
states. This means that the compendium of Islamic jurisprudence
puts down the rules of conduct either to a pure Muslim society or
a society with a Muslim majority.

Second, there is a dire need for developing a new jurisprudence
of conduct for the new situation: that is, the existence of Muslim
minorities in non-Islamic societies. Classical jurisprudence does not
contain any sufficient number of precedents that can serve as
founding ground for contemporary new Muslim realities.

Third, Muslim minorities in non-Islamic states and societies are
of two categories: a) formations made up of the indigenous and
native people who converted to Islam, b) formations made up of
immigrants who left their Islamic countries for economic, social,
cultural, or political reasons, and not for religious reasons.
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Fourth, Islamic jurisprudence provides a wealth of
jurisprudential principles and practices on rights and duties of
non-Muslims living as citizens in Muslim countries. On top of
these rights stand the right of religious freedom, both
theoretical and practical, and the right to follow and adjudicate
one’s religious law and regulations on personal matters, such
as marriage, divorce, inheritance, religious holidays, and so
forth.

Non-Muslim citizens can even produce wine for their own
use, though Muslims are prohibited from doing that —
sometimes these principles are violated. However, when non-
Muslims exercise such rights, they are supposed to respect the
feelings and sensitivities of Muslims.

Fifth, there is a great difference between religion as a law and
jurisprudence, on the one hand, and customs and traditions, on
the other. Social customs, for instance, are not part of religion,
and adhering to them is not equivalent to adhering to religion.
Every society has its own customs and traditions about food and
etiquette, and ceremonies of birth and death and sorrow and joy.
Also, different societies love diverse kinds of music, singing,
drawing, literature and other human arts and crafts. Thus, what a
Muslim may appreciate well in Bangladesh may not be
appreciated at all by a Muslim in Malaysia. Or, what a Muslim in
Pakistan loves may be very disliked by a Muslim in Somalia.

Sixth, when Muslims migrate to non-Islamic states such as
Western Europe, Canada, USA, Australia, etc., it is natural that
they find themselves in an alien culture that has its own features,
religions, customs and traditions, and even social priorities.

The lack of that branch of Islamic jurisprudence that
regulates the behaviour of Muslims in non-Muslim societies goes
back to the end of Islam in places like Spain and Sicily. It is
correct to say that the courts of inquisition were persecuting,
oppressing, and sentencing Muslims to death. But it is also true
that after the passage of that period Muslims who stayed there
and lost power did not develop a jurisprudence that reorganized
their relations as minorities living with Christian majorities.
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Perhaps the main factor in liquidating the presence of
Muslims in Europe’s Mediterranean shores was the Muslims’
view of the necessity to migrate back to dar al-Islim (abode of
Islam), in an attempt to emulate the historic deed of the
Prophet’s migration from Makkah to Madinah. Again, such a
view spread again when Europeans, French and Italian, invaded
the southern shores of the Mediterranean (Libya, Tunisia, Algeria
and Morocco): Calls for migration to dar al-Islam spread since
Muslims were not the rulers and were subjected to Western
(Christian) colonialism. Similar calls in India under the British
occupation were spread but were less effective. Fortunately, the
same did not happen in Palestine, or else no Muslims were to be
found in the Holy Land.

Early in the eleventh century, a new transformation of the
wortld balance of power took place, leading to turning Muslims
from rulers to ruled, and from majorities to minorities in
Southern Europe. Today, the dawn of the twenty-first century is
witnessing a new radical transformation of that equation,
including globalization that interconnects states’ interests and
peoples and subjects all to the same economic, cultural, political
and social influences. The number of Muslims living in Europe is
on the rise, from Scandinavia in the north to Italy, France and
Spain in the South. Also, increasing numbers of Muslims have
migrated to the United States, Canada, Latin America, and
Australia. But differently, the world is witnessing a reverse and
voluntary migration: from dar al-Iskim to the non-Islamic world.

The question now is how Muslims should behave and act
within these new non-Muslim societies which they migrated to.
To answer this question, we must not forget that any Muslim, or
for that matter any individual, who wants to enter a foreign state
usually obtains a visa. So what does that visa mean and
symbolize, and what does it entail? The mere fact that a person
applies for a visa indicates that person’s willingness to respect
and to abide by the laws of that state. The granting of the visa
means that that state trusts the applicant’s commitment to abide
by and respect its laws. Thus, the application for and the granting
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of the visa constitute the agreement of two committed parties to a
solid contract between the applicant and the state. When the
applicant is 2 Muslim, such a contract becomes a source of diverse
duties that should be upheld and could not be ignored. For no
default on such duties would constitute a breach of a substantive
principle of the Qut’an, that is to fulfill one’s contract and
commitment.

In addition to the individual contract, there is a contract
between the state that the individual is leaving and the state he is
migrating to. The mutual political and diplomatic recognition is a
recognition of state sovereignty and legitimacy of its laws all over
its land and over people residing on it, whether natives or
immigrants. A passport commits the individual to abide by the
mutual contracts between the states and respect its traditions.
The Qur’an asks the Muslims to fulfill their commitments with
all parties, Muslims or non-Muslims, even at times of war. To this
effect, it (8: 72) says,

Those who believe, and have migrated and struggled for God’s sake with

their property and persons, as well as those who have given them asylum

and support, [will find] some of those are friends of one another. You do

not owe any protection to those who believe and have not migrated, until

they become refugees. If they should plead for support however from you

concerning religions matters, you must support them except against any folk

with whom you have made a treaty. God is Observant of anything you do.

This also means that fulfilling a contract between Muslims and
non-Muslims precedes even another commitment that is to fight
with other Muslims who call for support from their fellow Muslims.
The Qut’an also prohibited even killing the hypoctites who claimed
to be Muslims if there was a contract, the Qur’an (4: 89-90) says:

They wonld love for you to disbelieve just as they disbelieve, so you will
be exactly like them. Do not adopt sponsors from among them until
they migrate along God’s way. If they should ever turn against you,
then seige them and kill them wherever you may find them. Do not
adopt any sponsor nor supporter from among them, except those who
Join a Jolk with whom you have a treaty or who come to you because
their breasts shrink from fighting you or fighting with their own people.
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If God so wished, He wonld have given them authority over you so that
they would have fought yon. Yet if they keep aloof from you and do not
Jight you, and they propose peace to you, God does not grant you any
way against them.

Therefore, Muslims’ respect for contracts with non-Islamic
states to which they migrate is a sacred obligation and thus
should not be violated. Islamic jurisprudence has considered such
a contract as the instrument that turns a non-Islamic state into dar
al-‘abd ot al-muwada‘ah (abode of contract or friendship). All of
this requires that the immigrant respects the security, laws,
beliefs, and customs of such non-Islamic countties.

On one level, such a commitment to a non-Islamic state still
poses for the individual Muslim a clash between his Islamic social
traditions with the new ones, as well as the notions of what is
prohibited in Islam and allowed in non-Islamic states. The
Muslim immigrant should give up some of his socially inherited
customs that are not related to the religious creed and values.
Such an act allows the Muslim to easily adapt to his/her new
environment and to positively contribute to the new society as
well as to bring forth a positive image about himself and other
Muslims.

However, Muslims cannot and should not give up or
compromise any precept of their religious faith and wvalues.
Therefore, if a Muslim migrates to a country where he has to give up
his/her faith, such a migration is legally and religiously forbidden.
Economic success has no value if it means giving up what one
believes in.

For plural societies, either the notion of diversity or the goal
of integration must give way. After all, safety and prosperity is in
the diversity of these societies. The nation state has not led to a
homogencous culture, and it will not.

After all, cultures, as the anthropologist Ernest Geller has
pointed out, are not our “choice” but our “fate”. Changing
choices might be easy or difficult, but it is always possible. But
changing fate is something else. It is like changing ethnicity which
is beyond normal or surgical capabilities.
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It is obvious from all that preceded that there is an urgent
need to update Islamic jurisprudence to deal with issues of
interest to Muslim immigrants to non-Muslim countries, and to
non-Muslim immigrants to Muslim counttries, so that wisdom and
dialogue, as Islam commands, prevail.

Therefore, the agreement of Muslim scholars over what is
called the jurisprudence of “balances” and jurisprudence of “reality”
is of utmost importance. The jurisprudence of balances creates
equilibrium among multiple interests or prioritizes them. The
jurisprudence of reality sets out to profoundly analyze and
comprehend all aspects of factual realities as manifested in the
external world. An example of the jurisprudence of balances could
be what happened during the peace treaty of Hudaybiyah. The
Prophet gave priority to the real solid interests of the community
over people’s religious zeal and anger. The people considered the
treaty as unjust and degrading to Muslims because of is
stipulation to not start the treaty with “In the name of God” and
to not describe Muhammad as the Prophet. Here the Prophet
accepted the practical interest vis-a-vis religious references.

However, the other jurisprudence, the jurisprudence of reality,
rests on choosing the lesser evil, when it is faced with two evils or
more, like the Prophet’s alliance with an infidel tribe to fight
another tribe. Lesser evil is tolerated and legalized to prevent
greater evil. Thus in prioritizing different realities, this
jurisprudence gives more weight to the practically most important.
Sheikh Yusuf al-Qaradawi notes that the problem with many
Islamic movements is that they do not follow the jurisprudence of
prioritizing realities and cannot distinguish between fundamentals
and particulars and the clear and the ambiguous.

When the great jurist Ibn Qayyim al-Jawziyya discusses the
best form of work, and whether it is the most difficult or the most
beneficial, he concludes that there is no absolute best but the best
depends on place and time. In time of famine, for instance, food
would be the best; in war, fighting the aggressor; and when
scholars are rare, the best is study and innovation.



Sammak: ISLAM AND MINORITIES: LEBANESE EXPERIENCE 25

Thus, Muslim minorities in non-Muslim societies are in need to
benefit from the jurisprudence of balance and reality in order to
make its survival possible while adhering to its religious principles.
And it is natural that Muslim minorities face diverse and different
complications, ranging from Halal food, veiling, bank interest, to
education, marriage, divorce, and inheritance. The general rule
agreed upon by religious scholars is that harm must be lessened as
much as possible, and that harm should not be eliminated by
another similar or greater harm. And a Muslim must put up with the
lesser harm in order to prevent the greater, and with the private and
individual to prevent the public and common.

The Case of Lebanon'

It is almost impossible to talk about Lebanon regardless of the
Middle East, or to talk about the Middle East regardless of
Lebanon. Lebanon is a mini Middle East in the sense that almost
all religious communities of the region are in Lebanon and they
together form the Lebanese community of communities. The co-
existence of these communities makes Lebanon different. This
difference is behind the belief of H. H. John Paul II that Lebanon

1s more than a country, it is a message.

This message is needed not only to safeguard Lebanese
national unity, but is needed as a basis for Arab-Muslim-Christian
dialogue, which in its turn forms the axis for a better Christian-
Muslim understanding on the international level.

Lebanon has 18 different religious communities. In this little
more than 10,000 square kilometers, the destiny of the people as
well as their choice is to live together. Lebanon is a special case in
the Middle East, in the sense that it is a free country with a free
press, free economy and free speech. Because of the multiplicity
of communities, it is impossible to survive without freedom, in
particular freedom of religion, not only of belief but also of
practising religion openly and freely.

' For a more detailed discussion on the Lebanese diological religious expetience and
the authot’s thereof, see al-Sammak, Magalat fi al-Hiwar al-Islimi al-Masihi, pp. 115-223.
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That is why, in a sense, Lebanon is a human laboratory
where religious social scientists are eager to prove that it is
possible for a plural society, for a multi-religious society to live
together. It is in Lebanon that pluralism in the Middle East is
credited as a future way of life where one can live with the
different in respect, harmony and love; to build one nation where
the rights of the individual as well as the rights of the
communities are recognized in the constitution and in the
national entente.

Sometimes the Lebanese do not succeed; but they do most
of the time. Success here is a matter of daily challenge. It is a way
of life. There is a common belief among the Lebanese that their
small country of 4 million people is entitled to play a major and
important role in the making of a more harmonious and peaceful
Middle East, in trying to prove that a plural society can survive
and flourish. There is no future for the Middle East without it.
The success of the Lebanese way of life or dream is extremely
important not only for the Lebanese themselves, but also for all
the peoples of the ME, Christians, Muslims, Jews, Arabs, Kurds,
and Berbers. It is only through dialogue that such dream becomes
reality. I believe that dialogue is the art of searching for truth in
the point of view of the other.

To be different does not mean to be against, or to be an
enemy. Differences in opinion, culture, religion, race, language,
etc. are part of the human heritage; they are expressions of God’s
greatness as the Creator. We have to accept and to respect all
these differences the way we believe in God and respect His will.

Truth is not on one-sided. To believe that you are right; does
not mean that the other is necessarily wrong.

There are many forms of dialogue:

a. Dialogue of life, meaning to take care of the other, and to
understand his background and to recognize his special

characteristics and then to build a common living with him on
the basis of understanding, recognition and respect.
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b. Dialogue of action, meaning to work together socially,
economically and educationally. This will help in building
relations on the basis of intermingled interest.

c. Dialogue of discussion, not with the intention to unite
religion, but to make it transparent to the others, and to reveal
common factors in morals and ethics.

d. Dialogue of experiences, including religious experiences. Not
with the intention to worship God like the other, but to realize the
fact that it is possible to worship God, the same God, differently.

Religious and national education should focus on the
necessity of the disengagement between historical conflicts and
religious ethics; between day to day politics and everlasting
foundations of common belief.

The relation between religion and politics can be defined in
many different ways; I shall focus on two contradictory ways:

One, ignoring the frontiers between man’s inner life and his
public actions.

Two, on the contrary, proving that religion can (or even should)
be the force that persuades people to rediscover a connection
between day-to-day life and moral order. The idea of articulating the
essential principles of morality, a global ethic that can apply to
everybody everywhere, is spreading with increasing insistence. It is
the other side of the awareness, often aggrieved, that globalization of
economics and technology is no longer a contentious thesis but an
irresistible reality with concrete effect on people’s lives.

Political, social, and cultural expectations and demands are
dragged along in this vast new transformation, impersonal forces
of the market are rocketing societies out of control. The
constraints of religion and tradition are here shattered, with
nothing solid to replace them, there asserted with aggressive,
mindless violence in the attempt to cope.lt turns out that it is a
lot easier to recognize evils that are universal than the universal
good to which all should feel committed.

The definitions of religion and politics are at odds. Religion
is the belief in the sacred; religious teachings are absolute. On the
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other hand, politics, as President Chirac of France once said, “is
not the art of the possible, it is the art of making possible what is
necessary.” Politics is the work of men, while Religion is the work
of God who created man. That is what makes religious politics
dangerous in the sense that political decisions are figured as
orders from God.

When religious leaders are part of the decision making in any
country, or when they influence the process of decision making,
they do so not as representatives of the people, but as
representatives of God. This means that opposing them is an
opposition to the sacred and to the holy. In Lebanon, with its
eighteen religious leaders, opposition to the sacred and the holy
comes also from the sacred and the holy. And in both cases, what
is really at stake is simply day to day politics.

Religious differences in Lebanon are not so much disputes
about doctrine as about history and power-sharing. The Taif
National Agreement of 1989, sought to rewind the history of co-
living in order to bring brotherhood and unity to the people of
Lebanon, and to balance religious and confessional interests
rather than eradicating them.

Fach one of the eighteen religious communities on its own was
weak enough to start or stop a war meant to be a Middle-Eastern
war by proxy. Regional and international powers were strong
enough to pull the legs of this or that Community to this or to that
side of the war. Financing a war for more than fifteen years was
beyond the economical capabilities of Lebanon and the Lebanese
people. Hard currency and advanced armaments and ammunitions
poured into Lebanon from different sources - Israel, Arabs and
non-Arabs. Just after the fire was ceased and, foreign assistance
consequently stopped, the Lebanese economy almost collapsed.

Rebuilding Lebanon was impossible without rebuilding the
national unity among the Lebanese people. This is not a simple
story of peacemakers versus bigots. It is also about aid donors,
who help shape the conditions that await the return of the
displaced and crucially those who are likely to respond as much
to economic signals as to political ones. All of these groups have
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mixed feelings. The return of the displaced so far has been all
“push” with no “pull”. The “pushers” are mainly official and
non-govermental organizations believeing in co-living as the only
way to a unified and prosperous Lebanon.

As for the pull, it is clear that all displaced Lebanese want, by
all means, to return to their original homes, but traumatized
families on the receiving end are far from being brain-washed to
stretch a well-come hand.

The national reunification of Lebanon secks to subdue
without conquest, to brainwash without force, to accomplish
social evolution without a common historical memory. The
Lebanese have to get to know one another better and to discuss
ways and means of managing our disagreements with greater
civility.

In politics, civility is an overrated virtue. It is desirable, of
course, that political debate be conducted in a spirit of mutual
respect rather than enmity. But too often these days, the plea for
more “civility” in politics is a high-minded way of pleading for less
critical scrutiny of illicit campaign contributions or other misdeeds.

From families and neighborhoods to cities and towns to
schools, congregations and trade unions, the institutions that
traditionally provided people with moral anchors and a sense of
belonging are under siege, not only in Lebanon but almost in
every other democratic country.

Taken together, these forms of community are sometimes
described as the institutions of ‘civil society’. A healthy civil
society is important not only because it promotes civility
(although this may be a welcome by-product), but also because it
calls forth the habits, skills and qualities of character that make
effective democratic citizens. Above all, civil society institutions
pulled the Lebanese out of their private, self-centered interests
and concerns and engaged them in the habit of attending to the
common good.

A century and a half ago, Alexis de Tocqueville praised
America’s vibrant civil society for producing the “habits of the
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heart” on which democracy depends. If de Tocqueville were right,
there is reason to worry about the health of civil society, even
beyond its effect on the manners that people display in stores and
on the streets.

For if families, neighborhoods and schools are in ill repair,
they will most probably fail to produce the active, public-spirited
citizens a successful democracy requires regardless of his or her
religion. Lebanon is a country of four seasons. Seasons teach us
two lessons that both steady and chastise: all things must pass,
and all things shall return.

They tell us that every new beginning brings us closer to an
end, and every elegy has within it the echo — and the promise — of
a future celebration.

Happy peoples have a little or no history, as the French
philosopher Montesquieu said. In this sense, the Lebanese as a
people have a long history. The Lebanese have learnt many
lessons from their experiences. They learned that there is no
favorite wind for those who do not know their destination. They
learned too that mistakes are sometimes better teachers than
achievements. But maybe the most important lesson they learned
is this: When they want, they can.

Democracy in Lebanon, one could say, is very Lebanese. It is
not ideal nor is it theoretically perfect, but it is compatible with
fundamental requirements of national unity. Democratic politics
properly conducted is filled with controversy. It is desirable, of
course, that political debate be conducted in a spirit of mutual
respect rather than enmity. But too often these days the plea for
more civility in politics is a high-minded way of pleading for less
critical scrutiny of illicit campaign contribution or other misdeeds.
With respect, love, and understanding, a society of eighteen
religious communities of Christian and Muslim denominations
can function like an orchestra; each community playing its part,
while attending to a common score. A society with a sense of
seasons has greater respect for the old and clearer sense of
tomorrow.
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The Lebanese have now a clear sense of their situation in the
Middle East, which seems to be that they are like that great
Gericault picture (the Raft of the Medusa) that they are on this huge
piece of floating wreckage. It is not going to sink, but they have the
choice of cooperating with one another with the scarce resources on
this piece of floating wreckage or of eating one another. They can
no more follow the un-sacred rule of politics, where “one man’s
hope is another man’s fear.” They have to learn and to behave in
accordance with a sacred rule, where “one community’s dream is
not necessarily another community’s nightmare.”

Isaac Newton said: “If I have seen further, it is by standing
on the shoulders of countless ordinary humans, even of
pygmies.”' Lebanon can see further by standing on piles of
accumulated miscalculations and disappointments. It can see that
the trick in a successful society is for minority citizens to be able
to feel that they are more than one thing at once: to be able to
feel Arab and Christian, LLebanese and Muslim.

It is not that multi-ethnic societies are impossible; it is just
that they are often rather delicate. Divisions of race, of language,
of class, of religion can be accepted, tolerated and even enjoyed:
They add to the complexities and the possibilities of life. But they
also make a society more vulnerable, especially when the divisions
all line up the same way, and one group can be racially, religiously
and economically distinguished from another. Societies with such
internal divisions do not seem to stand up well to external shocks.
Unless we give people of diverse religious backgrounds a sense of
belonging, unless we give them a sense that their identity and
heritage are valued threads in the tapestry of the Lebanese
society, real community is impossible.

The Lebanese learned, and are still learning, to oppose a
notion of diversity that becomes a substitute for neighborhood
and community, where Maronites, Sunnis, etc. have their corners,

1 . . . ..
The correct statement of the great physicist is rather: “If I have seen further, it is by

standing on the shoulders of giants,” in a letter to Rober Hooke dated 5 February
1975. H.W. Turnbull (ed.), The Correspondence of Isaac Newton: 1661-1675
(Cambridge/New York: Cambridge University Press, 1959), vol. 1, p. 416.
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equal but separate. Diversity without a spirit of community leads
to tribalism. Community without a spirit of diversity leads to
alienation for all groups.

It is difficult to feel the tension if you live in your separate
corner or walled community. And it is difficult to feel the tension
if the majority so overwhelms the minority that it is brought into
silence.

You will only feel the tension when groups are rubbing
against each other, trying to express their unique religious (or
ethnic or linguistic) identities, and at the same time trying to keep
those identities sufficiently in check to maintain the common
bonds of community. That is the hard work of nation-building.

The question that imposes itself is: Is Lebanon now in the
stage of nation-building? Posing this question is as helpful as
using a mechanical typewriter to access the Internet. Yet, if we
look at the latest developments, it is easy to notice that Lebanon
came out from the trenches of war in the year 1989, and started
its march towards national reconciliation — a process that does
not stop, and should never stops.

Lessons from the Past and Requisites for the Future

Religion is the Word of God. God is the complete and absolute
truth. What comes from God is complete and absolute knowledge.
God taught man and preferred him over most of His creatures, even
over the angels. In spite of this, human knowledge is partial,
meaning that it is part of God’s whole knowledge. The patt cannot
cope with the whole, and cannot include it, and cannot fully
understand it, so how can he/she criticize it?

When man tries with his partial knowledge to interpret or
explain the scripture, the word of God (The Torah, the Bible, or
the Qur’an), this interpretation — or explanation — is and should
be subjected to the common rules of criticism like any other
human text. Because human understanding is open to being right
or wrong, and consequently, criticizing this understanding and
criticizing the human behaviour based on it, is a sort of correcting
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what is thought to be wrong, and re-adjusting what is considered
to be improper behaviour. Criticism here is of great importance,
because its intention is to readjust the interpretation of God’s
word, towards what is hoped to be closer to the whole truth
embodied in God’s word.

From here on, we deal with the human understanding of
religion, and not with religion itself, i.e., we deal with the human
touch on the religious scripture and not with the whole and
complete truth of the Word of God. Criticism here, and self-
criticism, opens the door to a process of continuous
understanding, interpretation, and transcendence of what is
human in order to come closer to God’s original intentions.
Therefore, religious scripture (the word of God) is sacred and
holy, permanent, and absolute. But the interpretation of the
scripture (as a human endeavour), like any other human thinking,
is neither sacred nor holy; it is changeable, and relative.

It is always possible to misunderstand the meaning of the
scripture, and consequently it is always possible to behave religiously
incorrectly. The first step towards correcting the misunderstanding
and misbehaviour, is to revise and to reconsider the interpretation of
the scripture, and this in itself requires a process of continuous
criticism and self-criticism. In Islam this is one of the missions of
innovation (y#thad and tajdid) not reformation.

Through innovation, understanding the religious scripture is
subjected to a process of evolution by which religion can, and
should go, side by side, and hand in hand with the changing
personal and social priorities and developments.

Early religious Muslim leaders practised openly religious self-
criticism. Here 1 will refer to two cases: The first is the case of the
first caliph (Ruler) Abu Bakr al-Siddiq. He confessed that he had
committed three mistakes:

1. That he accepted to be nominated as caliph. “But I am not
sure that this is what the Prophet Muhammad really wanted.”
The prophet used to say to us, “Ask me before you miss
me.” We did not ask him.
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2. 1 condemned a multi-murderer to be burnt to death.
“God only punishes with fire.”

3. I ordered a share from a family heritage to a grandson less
than what he deserves. I should have corrected myself and
ordered a share for him equal to that of the father.

Here we see that the caliph practised self-criticism in three
respects: 1. in politics as a political leader; 2, in justice as a judge; and
3, in interpreting a religious text, that is as a scholar.

The second case is of the second caliph ‘Umar Ibn al-Khattab
who was known for being just, and for his self-esteem, and self-
confidence. ‘Umar was lecturing in a mosque about the negative
social consequences of the high financial burdens of marriage. He
said that a man should not pay more than a thousand dirbam (the
currency unit at that time) to the bride. A woman interfered from
the floor saying: “O leader of the believers, you have forbad people
from exceeding four handred dirbams in women’s dowry; didn’t you
hear what God sent down in the Qut’an which says,

But if you desire to give up a wife and to take another in her stead, do
not take away anything of what you have given the first one, even if it be
a qintar [however much it may have been]. (Qut’an, 4: 20)

Then, Omar said: “O God, forgive me, all people are more
knowledgeable than Omar,” and revoked his decision.'

Religious criticism was founded after that on two major
principles. The first principle says: My point of view is right, but
it might be wrong. And the point of view of the other is wrong,
but it might be right. This means that,

1. A point of view (any interpretation of the religious
scripture) is open to be right or wrong.

2. Nobody has the right to aclaim that he possesses (or that
he knows) the whole truth.

3. Nobody has the right to exclude a point of view different
from his, as completely and absolutely false and wrong.

' Ahmad Muhammad Shakir, Mukbtasar Tafsir Ibn Khathir titled “Umdat al-Tafsir (al-
Mansourah/Egypt: Dar al-Wafa’, 2003), vol. 1, p. 478.
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4. Seeking the truth requires a dialogue with the other, who
has a different opinion, either to convince him or to be
convinced by him. If not, then there is no other way but to accept
and to respect the other as he is, with his beliefs, and as he wants
himself to be.

The second principle says: “He who interprets, if he is right,
deserves two rewards from God: one for his effort of
interpretation, the other for being right. And he who interprets
and turns to be wrong, he deserves one reward only, that of
interpretation and he will not be punished for being wrong.” This
means that,

1. Interpretation is a must.

2. Encouraging interpretation by God’s rewards and by not
punishing — even with good intention — for being wrong.

3. Interpretation is open to be right or wrong. Discovering
the truth requires criticism. One way to criticism is openness to
the different views of the other i.e. to dialogue with the other, on
the basis that the art of dialogue is to search for truth in the point
of view of the other.

Conclusion

I would like to conclude by making the following remarks:

1. Interpretation in Islam is a process of understanding the
religious scripture. This interpretation is not a sacred religious
text, i.e. it does not deal with the principles of the doctrine of
belief, to change this doctrine completely or partially.

2. Criticising the results of interpretation is a criticism to a
human contribution; not to God’s words. Also, to criticise
scholars themselves is a criticism to human beings, not to supet-
humans.

3. Sometimes the religious scripture, and the human
interpretation of this scripture, are confusingly considered sacred
of the same degree. The real distance between the sacredness of
the first and the desecration of the second is demolished by
simple minded, innocent believers.
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These people become staunch followers to certain scholars;
they behave as if siding with these scholars - is siding with God
and with his message which is not. I am afraid that this is the
starting point of manipulating religion. Jurisprudence is not and
should not lead to manipulation. The first responds to the needs
of the Ummah, while the second reflects selfish aspirations that
harm the noble message of God.



CHAPTER 3

Religious Diversity and
Multiculturalism: Theoretical Issues

H.A. Hellyer

Introduction

At the moment, it is taken for granted by most observers that the
countries of the European Union, EU are multi-cultural; this is
not a value judgement, but a descriptive statement of fact. There
is no state within the EU (or, indeed, anywhere in the world) that
is truly mono-cultural; there exist a number of different cultural
groups within each of them.'

A multi-cultural country is one where there is more than one
culture; a multiculturalist country is something rather different. Nazi
Germany might have been a multi-cultural country, but it certainly
was not multiculturalist; that is a normative label that would be a

' The Commission on the Future of Multi-Ethnic Britain (CFMB), in its report The
Future of Multi-Ethnic Britain, outlined five possible models that states could emulate in
otrder to cope with diversity: 1. Procedural: the state is neutral vis-a-vis culture, and
only a few basic procedures are common in society. 2. Nationalist: the state promotes
a single culture, and those who do not assimilate into it are second-class. 3.
Liberal/constitutional patriotism: there is a uniform political culture in public life,
which provides for cohesiveness, but diversity in private life. 4. Plural: in the public
and private spheres, there is both unity and diversity; the public realm is ‘continually
revised to accommodate cultural diversity in society at large’. 5. Separatist: the state
permits and expects each community to remain separate from others, confining itself
to maintaining order and civility. No state is composed of only one of these models,
whether in the past or present, but rather, shares features from all of them in different
ways. CEMB, The Future of Multi-Ethnic Britain (London: Profile Books Ltd, 2000).
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judgement on the policies of the countries involved rather than an
expression of fact about the realities ‘on the ground’.

Theorists of the multiculturalist school have taken up the is-
sues that emanate from this reality in light of the needs of states
and communities in the twenty-first century. They have recognized
that the needs and rights of ethno-cultural minorities must be high-
lighted in order to ensure that they are not marginalized in modern
societies. Ethnic identity and ethno-cultural identity are used here
as synonyms, perhaps with the epithet ‘ethno-cultural’ being more
exact, but they refer generally to the same concept: an identity that
is assumed by a particular group of people who associate them-
selves with a particular ethnicity. Ethnicity in this context is de-
fined as something that is, presumably, inherited, rather than as-
sumed. Religion, in the manner defined here, is not ordinarily an
ethnic identity, although it may be reinterpreted to construct one,
as will be discussed below, and even if it is not reinterpreted to
construct one, it may still be considered relevant for multicultural-
ism, which we will also discuss.

Though the approach we follow is broadly within the school
of multiculturalism, this does not however mean that all the posi-
tions suggested below are always, or even commonly, held by
multiculturalist theorists. Indeed, there are points where ques-
tions are raised on topics that many multiculturalists do not: for
example, on secularism, or on the need for a national identity.
The discussion below is designed to raise some of those ques-
tions, and point out some of the challenges facing European so-
cieties in the twenty-first century.

It is not, however, designed to be an exhaustive or encyclope-
dic discussion; that would require another work entirely. Neverthe-
less, in the context of discussing the Muslim presence in Europe, it
is rather difficult to get around an engagement with multicultural-
ism, and a critical assessment of what the challenges posing it are.
Two main reasons may be invoked for this here. The first is that
Muslims as immigrants and descendants of immigrants are prime
candidates for recognition under multiculturalism; in fact, they are
the prime candidates in most parts of Europe. The majority of eth-
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nic minority communities in many (if not all) European states are
Muslim by religion. So, for practical reasons, multiculturalism is
definitely a subject we must engage with.

The second reason is philosophical. Most of the discussions
on multiculturalism in the late twentieth-century were primarily
(although not exclusively) concerned with what was the most
contentious form of identity in Europe at the time: ethnicity. As
such, the debates and analysis took little notice of re/zgions identi-
ties, which were not viewed as important in the context of mid-
twentieth-century history. That has caused a number of political
philosophers to attempt to examine the issues involved through
the prism of ethnic relations, by portraying Muslims, or other
religiously-defined minorities, for purposes of theoretical debate,
as ethno-cultural minorities. They had to discuss Muslims, be-
cause Islam is, as mentioned above, the religion of the largest
communities that are the prime candidates for recognition by
multiculturalism today. Other political philosophers refuse to re-
gard them as candidates for recognition by the state altogether:
these are philosophical tensions that also have to be dealt with, as
we see the growth of Muslim communities in Europe (both the
‘old” and the ‘new’) that are nof ethnic minorities but part of the
ethnic majority through conversion (either recent or historical).

It is clear that the mere presence of Muslims has added to the
multicultural climate in the EU, and it has precipitated a number of
developments. As one might expect, multiculturalism debates in Eu-
rope have often been centred on Muslims and the ‘difficulties’ of
integrating them into the EU, and their presence has forced the is-
sue with growing momentum.' It does not appear that this is going
to change anytime soon; on the contrary, the signs are that the de-
bate will deepen in the coming years. The fact that Islam has a long-
running history in Europe, with many European identities having
been formed at least partly in contradistinction to Islam,” makes the

! Stefano Allievi, “Relations and Negotiations: Issues and Debates”, in Brigitte Marechal
et al. (eds.), Muslims in the Enlarged Enrope: Religion and Society (Leiden: Brill, 2003), p. 364.

z Timothy J., Winter, British Muskim 1dentity: Past, Problems, Prospects (Cambridge: Muslim
Academic Trust, 2003), pp. 6-10.
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challenge even more complex. To put it another, somewhat ironic,
way, to discuss about Muslims in Europe today in a practical fash-
ion, we have to discuss multiculturalism. To discuss multiculturalism
in Burope today in a theoretical fashion, we have to discuss Mus-
lims. They are, whether we like it or not, joined at the proverbial hip.

The Multiculturalist Debate: Fairness, Equity and the Citizen

One must be careful at this early juncture to be clear as to the na-
ture of multiculturalism as an idea. It is not a mere political phi-
losophy, as that might imply; it is a comprehensive theory of poli-
tics." Modood’s most recent work is perhaps the most explicit
piece of evidence that multiculturalism is a project that is con-
stantly developing itself in light of new circumstances, and cet-
tainly not a comprehensive political philosophy.” Neither those
who attack the school, nor those who reject it, do themselves any
service by failing to recognize this fact. Nor does it belong
squarely and solely within liberal political philosophy, although it
is undeniable that liberalism has instigated some of the institu-
tions which multiculturalism seeks to influence. It is a project, or
a school of thought. The basic question that theorists of this
school pose to themselves is relatively simple: are the claims of
minority groups just, justice being the root attribute that every
state should aspire to uphold?

If we were to view this school and its antecedent thinkers
some decades ago, we might see the answers to that question
neatly dividing the ‘multiculturalists’ and their opponents. The
multiculturalists would answer ‘yes’; and their opponents would
answer ‘no’. Critics of multiculturalism would insist that justice
demanded that the state be ‘colour-blind” and, by extension, treat
every single individual precisely the same way, with no regard —
positive or negative — for the individual’s unique attributes. Any
other course of action would be considered to be necessarily dis-
criminatory and, hence, unjust. These criticisms would generally

! Tariq Modood, Multiculturalism: A Civic Idea (Bristol: Polity Press, 2007), p. 7.
2 .
Ibid.
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belong to the nationalist and, to a greater degree, a particular view
on the liberal theory of governance.'

The multiculturalists have also formulated support for their po-
sition in the language of justice, and insist that differential treatment
is sometimes not only permitted by the concept of ‘justice’, but also
demanded it. Perhaps to differentiate this concept of ‘justice’, we
might call it ‘equity’ or ‘fairness’: a more nuanced and sophisticated
form of justice. To treat every single individual precisely the same
way would necessarily result in occasional injustice. The multicultur-
alists noted that, in fact, no state institution is remotely ‘procedural’
(i.e. culturally neutral); rather, they are all actually favourable to the
majority group, consciously or unconsciously, and might therefore
discriminate against minority groups, even if unintentionally. The
standard multiculturalist position noted that with the growth of di-
versity in terms of language, identity and culture in modern states,
the notion of ‘justice’ must take seriously the possibility that ‘blind’
justice might create injustice. Thus, ‘real’ justice must be fair and
equitable, which necessarily must take into account the specifics of
those that justice is supposed to serve.”

However, as the political philosopher Kymlicka insightfully
notes, the debate has shifted. Few thinkers, if any, in contempo-
rary western political philosophical thought, promote the idea
that justice can be achieved through ‘difference-blind rules’.’
Critics have generally accepted that injustice is likely if notice of
pluralism is not taken, but they now focus “on the way that the
general trend towards multiculturalism threatens to erode the
sorts of civic virtues, identities and practices which sustain a
healthy democracy.”* The burden of proof has, in fact, shifted
dramatically, to the point where it is assumed that the status quo,
if it does not consider minority groups, is discriminatory and un-
just. Hence, the proponents of multiculturalism have, to date, ef-

' CEMB, The Future Multi-Etbnic Britain, pp. 42-45.

*Ibid., pp. 42-45

’ Will Kymlicka, Contemporary Political Philosophy: An Introduction (Oxford: Oxford
University Press, 2002), pp. 355-366.

*Ibid., p. 366
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fectively made their case, and it is now the second phase of dis-
cussion that is underway, even though die-hard opponents to
multiculturalism still continue to complain about their failure to
counteract that first phase.

The last ten years have witnessed a remarkable upsurge of in-
terest in two topics amongst political philosophers: the rights and
status of ethno-cultural minorities in multi-ethnic societies (the
‘minority rights-multiculturalism’ debate), and the virtues, prac-
tices and responsibilities of democratic citizenship (the ‘citizen-
ship-civic virtue” debate).'

To put it another way: if fairness and equity are to be the basis
of the state, then who and what gets to define fairness and equity?

This is, in reality, leading to the question as to “what is the real
basis of citizenship’, for it is the collective body of enfranchised
citizens that gets to define fairness and equity in a state. Other au-
thors argue that this in itself is a sign that multiculturalism is being
pushed back, particularly as many commentators frequently attack
‘multiculturalism’ in the public sphere by name. Yet, even while
many figures do in fact attack ‘multiculturalism’; they accept, in
spite of themselves, many of the key doctrines that the multicultur-
alist school argued for in the 1990s. There may be fears, particular-
ly as some commentators linked terrorism to the failure of mult-
culturalism after the London bombings in 2005, but these fears
have caused neither actual government policies nor political theory
to simply do away with the principles of that school. Modood dis-
agrees with Cesari’s assertion that “multiculturalism is now the rul-
ing idea of Western cities” * (and this author would tend to agree),
but both Modood’s writings and political events seem to indicate
that multiculturalism is still at the core of how policy is developed
in modern Western societies. One might wonder why the name is
not simply replaced by something else: a discussion still ongoing in
multiculturalist circles.

At this point, we now reach the citizenship-civic virtue debate,

" Ibid.
> Modood, Multiculturalism, p. 15.
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and this is where the Muslim presence is creating the most practical
and philosophical tension for multiculturalism. Before, the two de-
bates operated in parallel; now, they could be mistaken for the
same debate, inextricably linked together. Any debate where multi-
culturalism becomes discussed leads to the citizenship-civic virtue
discussion, and any debate where an inclusive citizenship is pro-
posed inevitably discusses multiculturalism. The ‘citizenship-civic
virtue’ and ‘minority rights-multiculturalism’ debates are precisely
where the rights of the minority over the majority, and vice versa,
are discussed in today’s world.

The Next Phase of the Discussion: the Citizenship-civic
Virtue Debate, and defining the Multiculturalist Society

The ‘citizenship-civic virtue debate’ has two opposing models that
are offered to societies and states to implement, each of which em-
phasizes certain rights, and which both find their theoretical ances-
tors within the debate surrounding multiculturalism before it:

1. The right to assimilate to the majority or dominant culture
in the public sphere, and toleration of ‘difference’ in the pri-
vate sphere alone.

2. The right to have one’s ‘difference’ (minority, ethnicity, etc.)
recognized and supported in the public and private spheres.'

One could argue here that there is sufficient evidence to say
that the following definition I propose here of a tolerant and just
society is one of consensus now:

A just society is one where society as a whole removes unfair
and unnecessary barriers to access, respecting reasonable plu-
ralism without unrestricted relativism, and where the individ-
ual is freely able to become an integral part of it, identifying
the said society as the main field of participation.

This definition places most of the onus of ‘integration’
squarely on society as a whole, even while leaving the specifics

' See, Tariq Modood, “Multiculturalism, Muslims and the British State,” 2000.

bisp:wwmw.theamericanmuslin.org/ 2003may_comments.php?id=134_0_20_0_C  (Visited on
21/01/2004).
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open to fruitful debate. The pursuit to become ‘integral’, howev-
er, is an interest of the integrated subject, whether individually or
communally, as will be discussed later in the final pages of this
work; here we are generally interested in possible philosophies for
the state, not civil society from an internal perspective. These are
two wholly different spheres of activity.

To repeat an observation: there is an important shift towards
multiculturalist principles in the above definition. That is a rather
bold assertion to make, particulatly after the 7th July (2005) bomb-
ings in London, which marked the beginning of the end of multicul-
turalism as a viable political philosophy in the public sphere. And
yet, it is one that is hard to deny. Multiculturalism did not succeed in
converting everyone to a new political philosophy, which it never
was in the first place, but it did succeed in ensuring certain basic
principles became part of the mainstream establishment.

The first model is generally portrayed as the inheritor of the ‘as-
similationist” model, while the latter could be perceived as the ‘inte-
grationist’ model. This is certainly oversimplifying matters, but it
establishes the basic parameters, and shows how the debates have
shifted, while also showing where the new ‘battleground is’. Classi-
cal assimilationist thought prior to the success of multiculturalism
would assume that even in private spaces, a degree of assimilation
should take place. Yet in this newer debate, both models recognize
that those who are different from the majority may be accepted by
the mainstream, but they differ on what this might mean in practice.
How far must the minority go before being accepted? What differ-
ences should the majority accept? What sort of compromises should
each side make, and on what bases should they be made? In other
words, what are the bare requirements of citizenship?

Here, the lines begin to blur. Both models are unrecognizable
without recalling classic liberal political thought, even though they
might be slightly different on that corpus of ideas. Both models
(if we adhere to the formulation of multiculturalism as per multi-
culturalists such as Modood or Parekh) can also assume that par-
ticipation in the public or national culture is necessary for the ef-
fective exercise of citizenship (although multiculturalists might
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also make the case that equal treatment does not mean assimila-
tion to the national culture in all things, and the national culture
should gradually change to incorporate the culture of ethnic mi-
norities as time goes on).

Even those theorists who would be considered nationalists no
longer demand full assimilation of their minority groups; they are, at
the very least, tolerated, if not equally considered. The old multicul-
turalists, the “pluralistic-integrationists’, now tend to favour a cos-
mopolitan definition of citizenship in order to facilitate the incorpo-
ration and integration of ethno-cultural minorities. Their old critics,
the ‘neo-assimilationists’, stand as the proponents of a strong, nat-
rowly-defined national identity that is the basis of citizenship, while
still respecting difference.

While I respect ‘difference,” and submit that coping with it

is an essential element of tolerance and pluralism, I also

maintain that it is unacceptable to stop at simply acknowl-

edging difference, as cultural relativists do, without provid-

ing prescriptions for how to deal with it.'

The above is written by an author who is generally a neo-
assimilationist, but it is clear that on an abstract level, he also accepts
certain basic principles that multiculturalism sought to make integral
to the public sphere. Neither of the protagonists in the ‘citizenship-
civic virtue debate’ rejects the idea of ‘toleration’, including the neo-
assimilationists. Indeed, it is often part of the equation for neo-
assimilationists. But where the lines are still cleatly drawn is the in-
terpretation of ‘equality’:

Grounding equality in uniformity also has unfortunate

consequences. It requires us to treat human beings equally

in those respects in which they are similar and not those in

which they are different.”

Now, precisely what does that mean in our discussion? For

" Bassam Tibi, “Muslim Migrants in Europe: Between Euro-Islam and Ghettoization,” in
Nezar AlSayyad and Manuel Castells (eds.), Muskim Europe or Euro-Islam: Politics, Culture,
and Citizenship in the Age of Globalization (Oxford: Lexington Books, 2002), p. 31.

? Bhikhu Parckh, Rethinking Multiculturalism: Cultural Diversity and Political Theory (Lon-
don: Palgrave Macmillan, 2000), pp. 239-240.
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what we are interested in is clearly this: how do we construct the
public culture of diverse societies? And in that question lies another
question, for the answer is surely “the ‘how’ is to be defined by the
citizen”: on what basis is one considered a citizen? What is the basis
of citizenship?

Both sides in this debate uphold tolerance: the terms of how
that toleration is to manifest itself are quite distinct, however.
Neo-assimilationists insist that the predominant culture has the
right of continual dominance, as it is the most viable candidate to
ensure social stability and cohesion: as such, citizenship refers to
only the majority, and not the minority, and the minority be-
comes more of a full citizen by becoming more like the majority.
For the pluralistic integrationists, on the other hand, the emphasis
is not only on the right of the minority to remain different, but
also for those differences to be recognized, and even publicly de-
clared, by the mainstream.

Nevertheless, even in the modern age, the concept of citizen-
ship is a disputed ground, which is perhaps why multiculturalists are
not yet quite ‘there yet’ in terms of constructing a theory. When cit-
izenship is spoken of; it is in reference to integration; full integration
in the Western meaning of the word means full rights of citizenship.
Conversely, without citizenship, full integration in the Western idi-
om is impossible.

For now, we should ask: how have the different models of citi-
zenship manifested themselves in practice? The answer to that ques-
tion is what defines the difference for current multiculturalists; and
to really understand what that means in practice, we must move be-
yond theory, and into a case study which history will likely record as
one of the key theoretical tests for multiculturalist citizenship. It is
not at all surprising, as we will see time and time again below, that
the test involves Muslims and Islam.
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Multiculturalism and Muslims: Secularist Tensions

From the outset, before moving on to what multiculturalism gener-
ally posits itself with regards to Muslims, it is relevant to say where it
generally does ot posit itself. Multiculturalism has predominantly
been concerned with cultural groups per se; not specifically religious
groups. Where religious groups have been considered, they have
been viewed through the prism of culture and designated as cultural
groups. For this reason, the question whether Muslims are truly
candidates for designation as a cultural group remains either misun-
derstood or misinterpreted. For some reason, even Kymlicka (one
of multiculturalism main theorists) excludes religious groups without
even any comprehensive justification, although they are certainly
relevant in Europe and North America; a bias that Modood refers to
as possibly a “secularist bias”' in one place, and an “ignorance-cum-
prejudice about Muslims that is apparent amongst even the best po-
litical philosophers” in another.”

Some Western trends of thought do identify Muslims in the
way Jews were identified in the nineteenth century — as an ethnic
group. This primarily ethnic identification reached the point where it
was possible to begin speaking of an atheist Jew. This, it might be
said, is the ethnicisation of spirituality, where a politicization of an
essentially spiritual commitment creates an ethnic identity. This new,
startlingly modern identity is not a development that Muslim intel-
lectuals have noted without some unease:

In the universe of Islam, the same transposition of the vo-
cabulary of faith into the vocabulary of identity is well un-
derway. What would Averroes have made of the common
modern practice of defining the Hajj as the ‘annual confer-
ence of the Muslims’? Why do social scientists increasingly
interpret the phenomenon of veiling in terms of the affir-
mation of identity? Why does congregational prayer some-
times suggest a political gesture to what is behind the wor-

" Modood, Multiculturalism, p. 27.

? Tariq Modood, “The Recognition of Religious Groups”, in Will Kymlicka and
Wayne Norman (eds.), Citizenship in Diverse Societies (Oxford: Oxford University Press,
2000), pp. 187-188.
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shippers, rather than to what lies beyond the gibla wall?

The instrumentality of religion has changed, in important
segments of the world faiths. God is not denied by the slo-
ganeers of identity; rather He is enlisted as a party member.
No such revivalist can entertain the suggestion that the new
liberation being recommended is group liberation in the
wortld that marginalizes the more fundamental project of an
individual liberation from the wortld; but his vocabulary none-
theless steadily betrays him.'

Having elaborated on that, there is an important proviso to be
made here. While one may have some philosophical sympathy for
those who are apprehensive of what they deem to be ‘identity poli-
tics’ masquerading as religion, it does not necessatily follow that
such an apprehension must automatically result in the exclusion of
religious groups in the discussion of multiculturalism. While it is
very true that, for many, religion is simply and solely ‘pietistic’
(which might therefore be rather inconsequential to any political
multiculturalism), for many others it is a deep component of identity
which serves to inform their ethics, morals, values and how they
participate in society at large. The diversity they adhere to might be a
different #pe of diversity, but they are still appropriate, and distinct,
candidates for inclusion in this discussion of multiculturalism.

Some feel uncomfortable about this, as contemporary West-
ern societies, particularly in Europe, are secular, and have a histo-
ry with religion and religious institutions which define how they
relate to religion. They are also generally liberal, not particularly
conservative, and this may also serve to show why they are reluc-
tant to allow the incorporation of religious groups that hold less
liberal views. This is not entirely justifiable either, however. To be
consistent, we would have to similarly marginalize other religious
groups (including Christians), and put the same questions about
values to all groups. We uphold gender as a worthwhile candi-
date, even though there might be some trends in feminist thought

' Abdel-Hakim Murad, “Muslim loyalty and belonging: some reflections on the
psychosocial background”, in Seddon, M.S., Hussain, D. and Malik, N. (eds.), British
Muslims: Loyalty and Belonging (Leicester: Islamic Foundation, 2003).
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that the majority might find distasteful; the same can be said for
some militant Black nationalists in the African-American com-
munities of North America. But we do not use such examples as
a reason to exclude the larger communities; why then for the
Muslim communities of Europe? A respect for that different type
of diversity, specifically religious, has to be considered.

In the United Kingdom, a number of problems arose after
anti-discrimination legislation did not take account of the differ-
ence between considering Muslim populations as faith communi-
ties or as ‘ethno-cultural minorities’. Converts to Islam are not
considered to be ethno-culturally different from the majority;
thus, they are unprotected since they are not considered racial
minorities under race relations laws. With what justification then
are the issues emanating from a multi-faith society considered in
the context of multiculturalism?

[W]e must not be too quick to exclude religious communi-
ties from participation in the political debates etc. of a mul-
ticultural state. Secularity should not be embraced without
careful consideration of the possibilities for reasonable dia-
logue between religious and non-religious groups.1

Most discussions about multiculturalism focus on ‘ethnici-
ty’. As a side effect, the recognition of religion and religious
identity is marginalized or not considered, yet research
shows that religion ‘still” plays a significant role in groups’
relations among each other and the society at large.2

These are not inconsequential abstract issues. If the point of
multiculturalism was to combat racism and ensure that unfair dis-
crimination be removed from communities in their efforts to cre-
ate just societies, then we must now also realise that bigotry and
discrimination now certainly encompasses religious communities
as religious communities. Perhaps once it was the ‘Paki’ who was
targeted; but now, certainly, the ‘Muslim’ will do, at least in many

1

Tatiq Modood and Colin Buchanan, “Should the Church of England Be
Disestablished?” heguardian.com, Satarday debate, 15 April 2000.

? Martin Baumann, cited in Sophie Gilliat-Ray, Re/igion in Higher Edncation: the Politics of the
Multi-Faith Campus (Aldershot: Ashgate, 2000), p. 4.
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parts of Europe, and increasingly, in North America.

One could add another aspect to this, which is that both secu-
larism and religion should be properly understood in their own
contexts, and a healthy co-operation should exist between them.
Religion is religion, secularism is secularism, and neither should
dictate what the other means. But it does not follow that they
should not co-operate, and indeed, this is part of where the tension
lies. The priests need not run the state, but if the state needs expert
advice on what Christianity means to its adherents in order to
properly accommodate them in the state (for example, days off on
religious holidays), should the state not consult with the priest-
hood? And should the priesthood not co-operate with the state in
such a consultation? Or should the state simply decide, and arro-
gate itself to be the voice of religion? The same logic might apply
equally to Muslims, although Islam has different modes of con-
structing religious authority, which we shall also come to.

None of this should be interpreted to mean that there is a
monolithic, homogenous community of Muslims who reside in
Europe. There are numerous communities within the entire Mus-
lim population of Europe; different according to sex, race, age
and so forth. In this sense, there are certainly several Muslim
communitzes in Burope, but insofar as all these communities exist
in Europe, they also simultaneously constitute a single ‘communi-
ty’, distinct from other Muslims outside of Europe, or non-
Muslims in Europe, defined according to their religious identity
as Muslims, regardless of their practice.

But in so far as they represent a common religious communi-
ty, there is a need to entertain a particular application, which may
be quite close to liberal theories of multiculturalism, but with a
corrective lens placed upon the viewpoint that eschews focusing
on religion. Kymlicka discusses the ‘rights’ of minority groups in
relation to public policies, legal rights and constitutional provi-
sions, which are ‘sought by ethnic groups for the accommodation
of their cultural differences’. These, apparently, are the main are-
as of concern; if these are settled, then the bartriers of the main-
stream to their incorporation are removed.
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These issues, i.e., the ‘rights’ that groups outside of the
mainstream have in relation to ‘public policies, legal rights and
constitutional provisions’, are similar to a certain degree for all
demographic minority groups. From a political philosophical per-
spective, multiculturalism remains the school where the issues
arising from a multi-faith community are best discussed, particu-
larly in Europe where many minority-faith communities are also
minority ethnic ones. What is 7oz the same is the different ways
these communities view themselves in relation to each other on
an individual level, but this is more a sociological affair rather
than a political philosophical one. If there is anything to be dis-
cussed, it is whether we can authentically describe this school as
‘multi cultural’ rather than some other label that would not take
for granted the concept that religion is a ‘culture’.

If we return to the original debates of ‘multiculturalism’ and
‘citizenship-civic virtue’, adopting Kymlicka’s model for ethno-
cultural groups, there emerges an intriguing route that can be tak-
en, which should be examined more closely. There are two im-
portant features common to all minority rights; if we apply them to
religious minority rights claims in general, and Muslims in particu-
lar, keeping the above considerations in mind, the following can be
noted: these rights go beyond the familiar set of common civil and
political rights of individual citizenship which are protected in all
liberal democracies, and they are adopted with the intention of
recognizing and accommodating the distinctive needs of religious-
ly-defined groups. What religious minority rights advocates aspire
to do is to reach a point whereby existing legal rights, public poli-
cies and constitutional provisions accommodate and facilitate their
community’s religious practices in the same way that liberal multi-
culturalists might do for ethnic communities.

There are a number of general characteristics about Muslim
minorities that can be noted from the outset. In general, like oth-
er religious minority groups within the EU, Muslims are not con-
cerned with territorial separatism (which might interest some de-
mographic minority groups). Their debate is how one should in-
tegrate with the mainstream; the alternative to incorporation of



52 THE QUESTION OF MINORITIES IN ISLAM

any sort for the Muslim minority is exile — a position some take in
theory but seldom practise. Nor are they to be counted among
isolationist religious groups according to one definition, which
describes members of groups such as the Amish in America and
the Hutterites in Canada' as ‘partial’ citizens’ due to their volun-
tary waiving of rights and responsibilities in the country. While
some Muslim groups, as well as other religious minorities, may
shy away from participating in voting and holding office® — as the
Amish do — Muslims generally support active participation in so-
ciety, but on terms sometimes different from the mainstream.
They are considered a ‘non-isolationist religious group’ to con-
tinue using an analogized version of Kymlicka’s terminology, as
they seek to participate ‘without having to compromise their be-
liefs for the sake of an arbitrary regulation’.

Within the British context, which is perhaps the ‘flag-bearet’
of a style of secularism which is sensitive to the idea of co-
operation between religion and state, a pertinent episode recently
took place. The leader of the established Church (but a type of es-
tablishment which generally seeks to assist minority religions with-
out necessarily relativizing the truth of the message of the Church)
delivered a speech to an assembly of lawyers on the issue of
‘shari’ah courts’. Now, the lawyers appear to have generally under-
stood the Archbishop of Canterbury’s statements within the con-
text of arbitration law, which allows any two parties to voluntarily
submit to the ruling of a third party, as long as such a ruling did
not break any law. One cannot seriously cast doubt on the legal
validity of this: yet, the public reaction was one that indicated it
could be invalid in terms of the public political culture.

This can only be explained if we take seriously the claim that
some types of secularism are unequal to others, for at no point did
the Archbishop’s statements go against the laws of the UK. One
understandable objection is that such ‘shari‘ab courts’ (which are
not courts at all, but arbitration contracts) will reify Muslim identity

! Kymlicka and Norman, Citizenship in Diverse Societies, pp. 22-23.
A trend which seems to be losing ground as Shari‘ah experts are advocating active
participation, thus removing the ‘religious impediment’.
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in a way that will subject all Muslims, whether they like it or not, to
particular interpretations of Islamic jurisprudence. But while this
objection is understandable, it is not justifiable. These arbitration
contracts are only entered into propetly if voluntarily: Muslims, or
any other group, can choose not to enter into them, or enter into
them on their own terms. That is a type of secularism that no
secularist objects to.

The above discussion outlines some reflections on the ques-
tion of secularism that any workable system multiculturalist citi-
zenship will have to deal with. Now, we should turn our attention
to how some of these abstract and theoretical issues actually play
out in the two models for citizenship in Europe today. That leads
us to our next topic, which is entirely relevant, practical, and
highly controversial: the hjab or the Muslim headscarf.

The challenge of the Hzjab and two models of citizenship

In the EU specifically, there are currently two main expressions
of citizenship, with some variations. A good example of the first
expression (descended from the assimilationists) is found in the
dominant French paradigm, which has found its most recent and
poignant manifestation in the /'affaire du foulard in September
1989. For those who demanded that Muslim school-gitls take off
their headscarves, France was ‘a single and indivisible nation
based on a single culture’. The state was to positively and aggres-
sively pursue a policy of assimilation; differences were to be ac-
cepted only if they were not judged to be against the principles of
French culture, which are claimed to be universal. To follow a
different path would be to deny the universal nature of French
culture and, further, to threaten it. In practice, this meant the
French state would ban ‘ostentatious symbols’ being worn in
school; what ‘ostentatious’ referred to, however, was well-
known. Yet, until December 2003, individual schools were given
the freedom to choose or not to choose to enforce this particular
interpretation; the French state then formally decided to ban the
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headscarf' in public schools, with ten federal states in Germany
following suit shortly thereafter.

Theoretically, from a particular standpoint (that of the majori-
ty), the idea of ‘sameness’ or ‘blind justice’ might seem like the
perfect basis upon which to base educational policy. What the
French in particular were offering was indeed ‘equality’, but on the
basis of uniformity — a typical assimilationist model. Practically,
however, as the pluralistic critique emphasizes (more evident in the
second model of the ‘citizenship-civic virtue debate’), the world is
most certainly not uniform. Were the world, the EU or a single
state homogenous in every way, equal treatment would involve
identical treatment; yet, in every state, not least the EU, there are
differences according to sex, ethnicity and religion, as well as a
number of other characteristics. Once this is taken into account,
identical treatment does not result in equal treatment; rather, it
provides for a situation where certain members are ‘more equal
than others’, even if wholly unintentionally.

Let us come back to the practical example, and see how the
mainstream political establishment justified its logic. As far as
they were concerned:

1. The French state (the Republic) is based on French culture;
2. French Republican cultural values are universal,
3. Anything opposing universal values must be proscribed;

4. The subjugation of a gender (women) is in opposition to uni-
versal values;

5. The headscarf is a symbol of female subjugation; and
6. The headscarf must be proscribed.

Put simply, this logic permeated most of the discussions re-
lating to the headscarf — even if the content was sometimes al-
tered to include the scarf as a symbol of political activity against
the secular republican state — in France and elsewhere, including

' Other religious symbols were similarly proscribed, but it was clear from the history of
the debate what was being targeted. For a thorough examination of this issue, see John
R. Bowen, Why the French Don’t Like Headscarves: Islam, the State, and Public Space (Prince-
ton: Princeton University Press, 2007).
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Turkey and Germany.

It can best be described as a ‘liberal’ model of governance
with some ‘nationalist’ elements, and it also accounts for the his-
torical reasons why the UK and other European countries would
not fund Muslim schools. Until recently, the UK government had
consistently rejected funding Muslim schools, although thousands
of Anglican, Catholic and Jewish schools were so funded. Some of
those that defended this disparity insisted that the state should not
be funding religious schools in general, or that funding Muslim
schools would provide support to a reactionary religion that would
then attack the state. Furthermore, they argued that while other
religious schools managed to find a balance between secular and
religiously-inspired knowledge after a long struggle, Muslim
schools would not able to do so. It is important to note that in
most of these and other similar cases, students of Muslim back-
ground were not forbidden education. On the contrary, they were
enthusiastically invited to participate in education, but only on the
terms acceptable to the authorities. They might look different and
behave differently in their private capacities, but in the eyes of the
state, they would be the same as their non-Muslim counterparts
and be treated ‘equally’.

Those who made such arguments often thought they were
being fair, as they did not ask the minorities to pursue a course
they themselves would not be willing to pursue. In the UK this
argument was slightly different, for there the positions were
based on a particular discriminatory attitude; non-Anglican
schools had been funded for many years, so it was not merely a
question of the narrow vision of the national culture. Pluralism
did exist for Catholics and Jews, but not for Muslims.

Yet the assumptions articulated therein are far from proven.
A number of questions arise here: were the French legislators
correct in assuming the headscarf was a symbol of female subju-
gation? If they were correct to oppose it on moral principle,
would this moral abhorrence be justifiable in terms of universal
validity such that it would necessitate a ban? Even if the head-
scarf was against the emancipation of women, a key concept of
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French Republican thought, was it the jurisdiction of the French
state to proscribe it? Are French, German, or for that matter,
Western values truly universal, to be upheld at any cost? If these
suppositions are correct, the headscarf should have been banned
completely and not simply in schools. Moreover, if the supposi-
tions were correct in the British case, then the privately funded
Muslim schools should also have been banned.

The issue at hand that cannot be ovetlooked is what consti-
tutes the basis of French political tradition. The French state is
the expression of the French nation, and the French citizen is
simultaneously integrated into the French state and the French
nation by an act of will to embody and protect French culture,
which just happens to be universal in its validity. In this manner,
the French ‘nation’ and French ‘citizenry’ are identifiably the
same, and both partake of ‘universal values’.'

It is undeniably the case that many women who wear the head-
scarf are mistreated. Some wear it out of choice, some wear it out of
fear; but women and men alike are often mistreated, often do things
out of choice, and often do things without choice. The question is: is
there a direct correlation between the donning of the headscarf and
oppression? Where is the evidence to that effect, particularly when it
is obvious that the women who were struggling to wear the Ajab
during protests in the run-up to the law were not struggling to re-
main in the home under the proverbial thumbs of their husbands?
Rather, the evidence suggests that these women were at least seeking
to interact with mainstream society, whether in education or in pub-
lic service, while remaining true to their Islamic obligations. Indeed,
one of the greatest arguments against the ban is that it will create a de
Jure exclusion of devout Muslim women from mainstream life; a
measure which is discriminatory on the basis of religion and of sex,
hindering integration, as opposed to aiding it. Symbols are simple
articles representing complex concepts; it is important to understand
what the latter are before banning the former. A scarf does not al-
ways mean female subjugation and a beard does not always express

' Parckh, Rethinking Multiculturalim, pp. 6-7.
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political rebellion.'

If, however, it is accepted that the correlation is genuine, it
does not necessarily follow that the state would be justified in
imposing a ban. The French state justified its actions in the man-
ner followed by most liberal anti-multiculturalists: using the fear
that social cohesion will fall apart when communities are given
too much recognition by public institutions. In contrast, the
commission®* advising the French President Jacques Chirac that
endorsed the ban on headscarves seemed to think that it was a
measure that would aid integration rather than work against it. To
this end, within the same report, Chirac was advised to add Mus-
lim and Jewish festivals to the calendar of observed public holi-
days and introduce Halil and kosher meals for Muslim and Jewish
students, respectively. In addition, discreet symbols, such as me-
dallions, small crosses, Stars of David ot small Qur’ans would not

be banned.

Such advice, however well-intended, demonstrates some awed
thinking, even among the experts advising the President of France.
Providing jalal food for Muslims and designating Muslim holidays
as public ones might very well be a welcome reflection of the influ-
ence that Muslims have in French society. However, if one views
these measures from within the French Muslim community, the im-
portance of these measures compared to the banning of the head-
scarf is questionable. Under Islamic law, the eating of food that is
not prepared by Muslim butchers under the correct procedures
might be sinful, but there might be certain dispensations, especially

1Admittedly, this is not the case in the EU at the moment, but the same logic applies.
*The headscarf issue in France is deeply complex and cannot be discussed in sufficient
detail hete. For further information see, Dominic McGoldrick, Human Rights and
Religion: the Islamic Headscarf Debate in Eurgpe (Oxford, UK: Hart Publishing, 2006); Joan
Wallach Scott, Politics of the 17eil (Princeton, NJ: Princeton University Press, 2010); and
Bowen, John R. Why the French Don’t Like Headscarves? Islam, the State, and Public Space
(Princeton, NJ: Princeton University Press, 2007).

" Reference is here made to the Satsi commission formed by the French governemt in
July 2003 under the name Commission de Reflexion sur I”Application du Principe de Laicité
dans la République to look into the “intrusion of religion in public life.” Its 67-page
report provided the ground for banning Muslim females from wearing the headscarf
in public institutions. - Editor.
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in the Maliki school of Islamic law which many French Muslims fol-
low. Moreover, the observance of Muslim holidays is strongly rec-
ommended but it is not a mandatory religious obligation.

The wearing of the Hyab, however, is recognized by all tradi-
tional schools of Islamic jurisprudence to be a religious obligation
for all Muslim women past the age of puberty, except within certain
company.' Thus devout Muslim women who consider it obligatory
to wear the Hzjab would be faced with a choice: disregarding a reli-
gious obligation (which would not take them out of the faith, but
which devout Muslim women might consider to be sinful), or disre-
garding their education. If the French state embarks on such a
course of ‘secular fundamentalism’ as the French interior minister
characterized an outright ban on headscarves, why would Muslim
French citizens favour it over their religion?

It is rather difficult to view the report’s recommendations
without seeing a reflection of the interior minister’s fears, as well as
a deep misunderstanding of what certain similar symbolism means
for different communities. The report identifies Islam as almost an
Arabic version of Christianity and, as long as it remains in that
mould, it is acceptable, just as Christianity is acceptable. Hence, Ara-
bic language is to be taught, Muslim chaplains are to be recruited
into the armed forces, prisons and hospitals, and so on. However,
just as the Catholic Church prescribes what Catholicism is and is not
for its followers, Islam has certain mechanisms which delineate what
is vital and what is optional for its own followers. There remains an
urgent need, and not simply in such large-scale issues, to understand
what values and symbols of a particular context mean to people of
that context before ‘translating’ them into our own. It is not enough
to recognize what the headscarf is as we understand it; rather, the
understanding of those who wear it must be understood first.”

"This has become a subject of some debate in recent years.

*The headscarf issue in France is deeply complex and cannot be discussed in sufficient
detail hete. For further information, see Dominic McGoldrick, Human Rights and
Religion: The Islamic Headscarf Debate in Europe (Oxford: Hart Publishing, 2006); Joan
Wallach Scott, Politics of the 1eil (Priceton: Princeton University Press, 2007); and
Bowen, Why the French Don’t 1.ike Headscarves, op. cit.
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Without addressing these two concerns, any sort of citizenship
project is likely to fail and cause a great deal of damage in the pro-
cess. Such concerns arose as a reaction to the ‘head-scarf affait’ in
France, as articulated by Madame Mittérand — who ‘saw no reason
for banning the Hjab and advocated the right to be different and the
concomitant celebration of plurality’’ — and others. Whether they
realized it or not, such calls meant that the French state would have
to take the step of recognizing that this narrow version of French
culture was not universal, and that the state did not have to battle
against any difference with the ‘mainstream’ interpretation of that
culture. The French political elite were unwilling to admit either and,
thus, the headscarf affair continues to reappear in France and in
other EU states every so often. The objective truth of the matter is
quite simple: there is no neutrality here at all. Rather, one party has a
symbol (the headscarf), with a meaning it holds quite sincerely as a
matter of faith (modesty and piety in front of God), with another
party objectifying that symbol with quite a different meaning (a form
of aggression, as the President Jacques Chirac said in 2003).

The fact that this commission argued for a variety of typically
multiculturalist measures only shows that some multiculturalist
values have truly become embedded in public life. Twenty years
ago, such a commission would never have argued for these types
of measures, on the basis that it was not the business of the French
state to recruit Muslim chaplains into the armed forces, for exam-
ple. But the logic of the commission was certainly 7of multicultural-
ist, for it still tried to interpret the minority (Muslims) through the
prism of the majority (Christians). Christians need chaplains, so do
Muslims. But since pious Christian women do not need to cover
their hair, why should Muslims? Obviously, they should not, unless
they are trying to proselytize and create public disorder, or so it is
claimed. The second model of citizenship, which we might call
‘multiculturalist citizenship’ with more of an emphasis on plural-
ism and with its own problems emanating from its structural pecu-
liarities, is represented by the current British example.

' Parckh, Rethinking Multiculturalism, p. 250.
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Generally, although not entirely, this type of paradigm does
not include an invasive assimilation process, and has more of a
resemblance to pluralistic and separatist models than national-
istic ones. It is here that we can see more practical evidence as
to why multiculturalism in Britain is still, even after the 7th July
bombings in London, a reality. The subsequent fear relates to
social cohesion and whether the concept of citizenship is con-
structed strongly enough to sustain a stable and cohesive socie-
ty, the bare minimum requirement of any real civil society as
mentioned above.

Two examples illustrate this system at work: the exemption for
Sikhs from wearing crash helmets, and the funding of faith schools.
In 1972, the British Parliament empowered the government to legal-
ly require motorcyclists to wear crash helmets; however, this meant
that Sikhs would have to remove their turbans, a measure they were
reluctant to take. Four years later, the Parliament amended the law,
allowing Sikhs to keep their turbans, but they did not use the princi-
ple of ‘cultural pluralism’ to exempt Sikhs from the measure. Ra-
ther, they decided that since the primary concern of the law was to
ensure safety for the driver, and that the turban was a sufficient sub-
stitute from a safety perspective, it would be permissible from that
standpoint to allow turban-wearing Sikhs to drive motorcycles. Such
a solution was not theoretically too problematic: the purpose of the
law was safety and Sikh turbans were sufficient substitutes. In 1989,
however, the Employment Act exempted Sikhs from wearing safety
helmets on construction sites, with the proviso that, should any inju-
ry occut, the injured party should accept responsibility for any addi-
tional injury that occurred because of the lack of a helmet. This solu-
tion took the standpoint of ‘safety’ to a new level, one that created a
situation whereby “[tlhe burden of additional injury is borne by
those who for cultural reasons choose to meet the minimum re-
quirement in their own different ways.”'

The law took the position that in a limited fashion, the indi-
vidual might choose to place his or her own health in jeopardy in

' Parckh, Rethinking Multiculturalism, p. 244.
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order to safeguard his or her ethnic identity. It is important to
note that the law did not allow this as an absolute right; this solu-
tion would likely never have been endorsed had the turban not
provided some substitute protection.

We should also recall the argument that led to the British Gov-
ernment finally funding Muslim-faith schools from the public treas-
ury. Currently, a limited number of Muslim schools are funded by
the UK on a basis similar to Catholic, Jewish and Anglican schools;
however the risk of the spread of ‘fundamentalist Islam’ is being
cited as a reason for withholding funds. At best, this claim is an ex-
aggeration and, at worst, a fallacy. As mentioned previously, if it
were true, non-state funded Muslim schools would have been closed
down a long time ago. The state, however, carried out its policy on a
basis of equal opportunity in recognition of difference. The principle
was to provide for a good education that would allow students to
pursue their lives in the UK on par with the majority, while still
providing for variations according to their chosen belief system.
The curriculum would be set according to certain standards which
are sufficiently universal enough for both the mainstream and the
Muslim minority to agree upon — a situation that would satisty all
parties involved. Some actors within the state are now questioning
how best to carry this philosophy out, and at the time of writing
this chapter, the UK’s Department of Communities and Local
Government were beginning a review of training for faith leaders
in the Muslim community, but the fundamental principles hopeful-
ly remain the same.

The UK approached its diversity issues in these two cases
according to the following principles:

1. Equality was to mean ‘equality of opportunity’, which
meant respecting differences % a point, and not insisting upon
complete uniformity. Hence, safety and education were the
red lines, but within them, allowances were made. A good ex-
ample of seeing how the British legal establishment viewed
this principle can be found within the case surrounding
Shabina Begum in Luton; her right to wear a headscarf was
never questioned, although her freedom to dress as she
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pleased was curtailed in other ways.'

2. Where it was accepted that the state did have a role to play,”
it was to be based on a position that displayed a certain ‘neu-
tral standpoint’. There was to be a very basic ‘minimum re-
quirement’ which could then incorporate a great deal of diver-
sity, but past that line, the state would not budge. As such, had
the schools insisted on teaching a curriculum that would have
resulted in students being unable to compete in the general
market, the state would likely have rejected funding. Such a re-
jection would not have been unequal, as the other schools did
meet that criterion.

3. But we are still left wondering: what is a ‘neutral stand-
point’? Are to assume something is ‘neutral’ just because it
is claimed to be so? Or do we have a system by which we can
argue it to be so? If we do, in order for it to be consistent,
will it not have to be based on some sort of set of principles?
In which case, is it still neutral?

And here, we find the same weakness of many multicultural-
ists as mentioned before, for while they identify the key falsehood
(there is no such thing as ‘neutrality’), they have nothing to pro-
vide in its place that can be sustained. It is not sufficient to de-
construct lies: the establishment of truth must also be provided.
This is the job of the next generation.

Multiculturalist citizenship: the next generation of multi-
culturalism

Kymlicka notes, quoting other philosophers, “Policies which in-
crease the salience of ethnic identities act ‘like a corrosive on
metal, eating away at the ties of connectedness that bind us to-
gether as a nation”.”” Kymlicka himself, a multiculturalist par exce/-

' McGoldrick, Human Rights and Religion, pp. 180-204.

*>The concept that the state did not have a role to play does not appear to have been a
serious point of contention in this particular instance, although it would have been a
pertinent point to raise; this reflects a fundamental ‘liberal’, and to some extent
‘nationalist’, point of view.

’ Kymlicka, Contemporary Political Philosophy, p. 366.



Hellyer: RELIGIOUS DIVERSITY AND MULTICULTURALISM 63

lence, admits that this is a “serious concern.”’ Whether it is the
salience of ethnic identities or religious identities, the fear is that
it will displace and make irrelevant the common identity that is
the basis of citizenship, leaving the state to crumble into a “spiral
of competition, mistrust and antagonism.”” In this sense,
Kymlicka’s liberalism overrides his pluralism, and justifiably so:
but still a multiculturalist liberal.

We have discussed above how the analysis of the multicul-
turalist school has been generally correct, but that there is a key
weakness. In its desire to propetly deconstruct that which is un-
justifiable, it has left out one key task: the construction of that
which is justifiable. And here, plainly speaking, the de-reification
of the ‘national identity’ by the multiculturalist school has left a
huge gaping hole where national identities used to be.

We do not live in a world where identities have been made
completely irrelevant, and indeed, it does not follow that a stable
society really needs that to happen. On the contrary, identities are
the means by which values are sustained and morals are passed
on to individuals who become citizens. As yet, nothing better
than the overall concept of ‘national identity’ has really been
proposed — perhaps, just as democracy ‘is the worst form of gov-
ernment, except for all those other forms that have been tried
from time to time’ (Winston Churchill), so ‘national identity” is
our best alternative.

The question is: who gets to define that national identity?

Now, obviously, not everyone in the world is going to be
able to. On the contrary, if that were the case, then we would
stop to see countries and cultures. It does not make sense that
Chinese who live in Beijing are able to define the culture of Lon-
don, for example.

On the other hand, what about Chinese who live in Beijing
who want to migrate to the UK? This seems like a simple enough
question. If they come, under the law, then they should be able to

! Ibid.
% Ibid.
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come into a country that allows them rights and responsibilities
and if, over time, they contribute and so on, they will become citi-
zens and then become part of the story of the UK.

But there are two things here that are also questions, which
we do not always see. The first is: who gets to have the ‘original
blessing’ (opposite of original sin) of setting the parameters of
that national story (that defines the national identity)? And if one
asks, why is this important? The answer is predictably: because
we must start from somewhere. To repeat the point again, there is
no such thing as neutrality in this regard. There is always going to
be an inbuilt kind of preference, even in things like public holi-
days being on some days (owing to historical, cultural or religious
reasons). So, who gets to do it? The second is a corollary ques-
tion: are all people in any given country ‘equal’ in terms of com-
munity capital to define the national story?

Now, the standard assumption is: the majority gets to decide
that national story. But this is not particularly good enough. Who
will protect the minority from the tyranny of the majority? Also,
what sort of majority are we talking about? Is it demographic ma-
jority? Political and economic majority (which can also be in the
hands of the minority)? These are questions to be pondered on.

If we admit that today’s pluralistic world reguires that each na-
tion state have some kind of multicultural citizenship, we can
move beyond that to talk about who gets to formulate the public
political culture of that multicultural society. For me, it is rather
self-evident that we need one — if we do not have one, we run the
very real risk of ethnic and civil strife, the likes of which we have
seen so far in the world through genocide and ethnic cleansing
(and lesser destructive forces). So we get to: who gets to formu-
late that? Any sustainable public political culture must be under-
pinned by values, and values come from historically based na-
tional cultures that already have stories behind them.

Note: one political culture, but p/ural values, and also in terms
of historically based national cultures as we// as stories, both with-
in the same culture, groups of cultures and complete distinct cul-
tures. This is the point of the multiculturalism process — that we
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have respect for those different stories, and that each of those
different stories can provide us with values for the public political
culture. Multiculturalism without that public political culture, that
single, national story, is just a process without any sustainable
output. It is like a factory line that keeps on running, but with no
product actually in sight — because no one knows what the final
product is supposed to remotely look like.

Those different stories are characterized by a historical identity
that relates to values. This is perhaps the most important thing, 1
would not limit it to ethnic groups, but also to religious groups, as
well as gender — it is not sufficient that there are simply a number of
people. They have to have a history, because history is the test that a
culture is actually a sustainable set of ideas. This presupposes, inci-
dentally, that each community that relates to each of those stories is
actually sure of itself. It is insufficient having a community that just
labels itself, without knowing its history and what has actually pro-
duced them in terms of their past. Otherwise, how can they pro-
mote their values, and what makes them special (just as special as
anyone else) in this family of peoples and individuals? This applies,
for example, to the Malays in Malaysia and to the English in Britain
— they do not have the same sense of ‘self’ that the Chinese in Ma-
laysia and the Scots in Britain do. They certainly have an identity and
a story that should be part of the national story of each of their
countries (Malaysia and Britain), but if they do not know it and edu-
cate themselves in those identities and stories, how can they propet-
ly engage in a process of creating and recreating the nation, which
should be a continuous process in any society?

But this still does not get us to the final query: who gets to
define the public political culture?

If we assume that:

a) the public political culture should be based on cultures
(whether ethnic, religious or whatever else in terms of what is
based in a set of ideas encased in history), b) each of those cultur-
al groups have to be sure of themselves and their own stories,
and c) the cultural groups have to be resident within the countries
themselves then, d) does it follow that all of those groups become
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a part of that process of defining the public political culture?

Yes, with a sense of proportion, and with an awareness of Jow
those groups came to be there: proportion meaning that the starting
position (and there is a starting point, that is not neutral, no matter
what we try to fool ourselves into believing) of the public political
culture belongs first to the original inhabitants of the land. Then, it
becomes a point of democratic inclusion of the later arrivals — and
those later arrivals should have a legitimate arrival point. Other-
wise, their ‘nation-capital’ (i.e., their ‘wealth’ in creating the na-
tional culture) is diminished.

Let us make the point clear with a fictitious example: Stan is a
country of Stanians. They have a fully active historical memory as
Stanians, although they (like pretty much everyone in this world)
have known diversity as a natural way of life. In their history, there
are plenty of records to suggest that many Nonstanians came into
the country, and settled there, adding to the diversity of the country.
The Nonstanians generally kept to their identity as Nonstanians, but
Stanian culture was sufficiently tolerant that it allowed them to gen-
tly and organically become part of the story of Stan. Now, Stanians
are the majority, and rightfully so; they did not kill off the indige-
nous inhabitants, even if through time they changed religions and
thus affected the culture. Nonstanians are the minority, but if not
for the fact that they are demographically the minority, they would
have as much right as Stanians to define the story — they also did not
come except with the permission of the inhabitants.

But then, for example, Stan is invaded by Imperium. Imperium
then brings in a huge amount of Antistanians, who then begin to
demand the right to define the public political culture of the country.

Now, if the Antistanians became the majority, this becomes a
moot, academic discussion. After all, this is what happened to the
United States — the majority of present citizens originate in settle-
ments which did not have the welcome (let alone the permission)
of Native Americans. That is the unfortunate reality of the Native
American story — it essentially disappeared as a powerful reality in
its own land. But as long as the Antistanians are not the majority,
then, I would argue, the Stanians have the moral and strategic right
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to resist the changes to their public political culture due to inva-
sion. If, for example, G.W. Bush had settled millions of Americans
in Iraq, I would argue multiculturalism would reject any accommo-
dation of them or their symbols in the national story. Their ‘na-
tion-capital’ is by force of arms — and that cannot be the basis for a
just and sustainable nation, for as long as is humanly possible.

Now, how does that apply in Europe? Does it apply to the
‘demographic invasion’ of Muslim communities? Is the fear of
Eurarabia a justifiable one, and should European countries con-
sider themselves similar to Stanians before being invaded by Izzpe-
rium, or Iraqis in the above scenario?

I would argue that Europe is more in the former category. If
the Muslim communities of Europe were actually white, Christian
and well-off, and we should be honest, none of this talk about
‘identity crisis’ and ‘Eurarabia’ would even be a subject of dis-
cussion, even if they did originate in Arabia or Timbuktu for that
matter. The real issues occur because of a historical relationship
with Islam as a powerful neighbouring civilization (which some-
times did come into conflict with non-Muslim parts of Europe),
and lack of capacity in European societies in terms of dealing
with racial diversity (which it never has before, although many
other societies have done very well in this regard in history) and
because of the fact that most of the communities that arrive from
the Muslim world are poor, which creates a grassroots backlash
from indigenous people who lose their jobs in this free-market
economy of competitiveness.

In the European situation, the invasion occurred the other
way around. Had colonialism never taken place, it is doubtful that
more than a fraction of migrant Muslims would have come to
Europe. One can look at the numbers right now: most migrants
in Europe in general are themselves or their descendants an out-
come of colonial subjects. Take them away, and you have very
homogenous societies in Europe. Beyond that, and this is also
important, these communities were welomed to come to Europe
because Europeans wanted them to fill in the gap with regards to
cheap labour. Put these two factors together, and it is rather un-
conscionable for indigenous Europeans to now remove the right
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of migrants and their descendants to play a role in the construc-
tion of the national story and the public political culture based on
that national story, even while indigenous Europeans have the
historical right of defining the ‘starting position’.

Thus, one key thing remains for our discussion. What is the
‘mainstream’ basis of? Who decides what the basic values of the
state actually are? We no longer live in a certain moral universe,
where the Church can lay down those limits (or any other reli-
gion); such an approach simply no longer applies in this time and
certainly not in post-Christian Europe. But we cannot be fooled
into thinking that there is not some sort of void there; it exists
and if any political philosophy is to go beyond theory and exist as
action, it has to take that into account.

As Olssen notes regarding the fourth principle of the Parekh
Report on multi-ethnic Britain (the first being ‘equal worth’, the se-
cond identifying citizens as both individuals and members of com-
munities, and the third affirming the principle of ‘difference’):

But, just as diversity is important, so, a fourth principle as-

serts, every society needs to be cohesive, ‘and must find

ways of nurturing diversity while fostering a common
sense of belonging and a shared identity among its constit-
uent members”.'

European societies have generally, through a variety of histori-
cal processes, found a way by which this social cohesion can be ac-
complished. The liberal concept of the ‘citizen’, as a way to ensure a
formalized link between two completely different types of individu-
als in a particular territory, is the latest stage. This concept is taken
seriously all over the EU and affects every institution in some way or
another. In institutions in France, the ‘liberal state’ par excellence, it
means that citizens are treated as individually equal, in the sense that
they are the ‘same’; without note to difference or differential treat-
ment (save in some instances vis-a-vis gender and age). This is in
contrast to the type of citizenship in other EU states (such as the

' Mark Olssen, “From the Crick Report to the Parekh Report: Multiculturalism,
Cultural Difference and Democrcy: The Re-Visioning of Citizenship Education,”
British Journal of Sociology of Education, Vol. 25, No. 2 (2004), p. 184.
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UK where the concept is not yet fully developed). It is the driving
force, for example, behind the Hyab issue, but it is also the impetus
behind the duty in French law that a citizen is legally liable to help
another citizen when his life is in danger.

The citizen is the basis of society and, thus, fraternity between
citizens is demanded, although in different ways than it is in other
communities. In general, the liberal definition of a good citizen as
an individual that seeks the promotion of his own interests without
infringing upon the rights of any other citizen holds water in Eu-
rope. If the citizen is the basis of the community, then likewise, the
full member of a community is a citizen.

Therefore, the logical and necessary next step, as identified
by the progression of the classical multiculturalist discussion to
the citizenship-civic virtue debate, is to identify what it means to
be a citizen. It is not sufficient to declare that justice demands
that differential treatment be employed in certain cases for it to
occur; the central axiom of liberal concepts of citizenship requires
adjustment. In his academic work on the issue, Olssen cites the
scholar Young ' saying:

[TThe ideal of universal citizenship embodied in the social

democratic conception incorporates a sense of universality as
(a) generality, and (b) equal treatment.”

‘Generality’ in Young’s thought means ideals that transcend
the differences of the groups; what those ideals are remains con-
tested. Indeed, it is doubtful that any final answer can be unequiv-
ocally reached; different contexts refer to different things. Some
answers refer to institutions. For example, the final test of a citizen
in the United States is his or her acceptance of the American Con-
stitution. Even murderers and rapists remain citizens; but a person
who rejects the constitution is, theoretically, no longer a citizen. In
the EU, the basis of citizenship is very much a topic of discussion.

" Tris Marion Young (1949-2006) was Professor of political science at the University
of Chicago and affiliated with the Center for Gender Studies and the Human Rights
programme there. Her research covered contemporary political theory, feminist social
theory and normative analysis of public policy. — Editor.

*Ibid., p. 181.
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As noted elsewhere, a recent Charter of Rights is designed to set
the baseline by which an individual can be judged a European citi-
zen. What this baseline is or should be remains a subject of great
debate: what values are truly European?

In a world where geography has become less and less de-
scriptive of culture and belonging, where communication over
vast distances has become ever more instantaneous, and where
cultural borrowing and replication has exponentially increased
(and not, as some might erroneously say, just begun), the world
may be in dire need of those minimum standards to be drawn,
whether globally or regionally." As Olssen states, “Certain com-
mon provisions, then, must underpin difference.”

However, while it might be relatively easy to arrive at consensus
on procedural values (i.e. basic preconditions for democratic dia-
logue), substantive values are not so easily agreed upon; hence,
Olssen’s criticism that the Report did not identify in detail whar
those values are.” The French and German ban of the Hjjib in cet-
tain areas of public life may be unjust, but the French, in particular,
would disagree; obviously there is a problem with using the idea of
justice in abstraction if it means quite different things to different
peoples. A national identity, built on common values, is a vital ne-
cessity for a sustainable theory of multiculturalist citizenship.

This is particularly relevant for our context in European so-
cieties, where the far-right is gaining prominence again, in part
precisely because there has not been an adequate alternative pro-
vided for the narrow national vision that the inheritors of the as-
similationist perspective have provided as the basis for citizen-
ship. That is why multiculturalist citizenship has to take into account
the need for a national identity for the majority: for the minority, it
also provides them with something to integrate zzf0. Without such a
national vision that propetly incorporates both the minority and the
majority, we find minority communities at a bit of a loss in terms of

" Olssen notes Andrew Sharp’s thought in this regard. Olssen, “From the Crick Re-
port to the Parekh Report”, p. 186.

* Ibid., p. 186.

’ Ibid., p. 185.
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satisfying their need for belonging in their society.

This search for common values is already underway in many
quarters; the Crick Repor notes that it is a “main aim’ of the whole
British community” and presumably for all societies that seek social
cohesion on a liberal pluralistic platform. In this truly difficult task,
the minority and the majority often meet as equal partners, as
they should. Without equal access for all sectors of society to
contribute, the search for common ‘civic values’ becomes a pub-
lic relations exercise of the dominant segment of society; each
group must have the power to contribute to the discussion in or-
der for it to be authentic and credible.

This is predicated, however, on the assumption that not only
should the majority recognize the rights of the minority, but the
minority should also consider the duties it owes the majority. Or to
put it another way, a consideration for the stability and cohesive-
ness of the community must be balanced by respecting difference
and diversity; otherwise, social disorder is likely and, in such a situ-
ation, respect itself becomes irrelevant. The two concerns do go
together; they cannot exist without each other; the difficulty, which
we must all admit from the outset, is deciding what those concerns
actually entail in real life. From this authot’s standpoint, the least
negative way to do this is to increase democratic participation, so
that all voices can be heard, but that all voices are given the power
to speak, and to speak in the way that they choose to speak, with-
out being forced to sound like someone else. This is not semantics,
but a very real and fundamental issue; the power to be heard in the
public sphere as a representative of a national vision is currently
held by a very select few in society.

It is at this point that multiculturalist citizenship has to make a
choice: it either becomes the process by which that national vision
can be arrived at or it can contain within it the philosophy behind
that national vision. On the other hand, even if multiculturalist citi-
zenship stops at the demand for a national vision behind a national

1 [ . . .
See ibid., for an attempt to locate a thoroughly multiculturalist approach to a liberal
citizenship educational curriculum.

® Cited in ibid., p. 183.
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identity without actually formulating some thoughts for that vision,
one can still offer some thoughts of their own in that regard as
food for thought. That national vision cannot simply be a list of
legal requirements: it must be something that can satisfy the hu-
man need, displayed so many times in history, and no less today,
for belonging to a story larger than themselves. One could argue
that here, religion in general does in fact have a pertinent role to
play, with religion fairly widely defined. Religion, historically, has
been the repository of core values which all civilizations have had.
This is, ironically, what many assimilationists have been saying all
along: belief in religion may not be necessary, but some of the val-
ues of religion (in the European context, pre-eminently displayed
in the idea of ‘love of neighbour’) are virtues that are not meant to
be kept solely within the church, the synagogue, the mosque or the
temple, and are not discriminatory towards non-believers, or even
rejecters of faith altogether.

What is required in that national vision is a weltanschung. a
wotldview that is rooted in the story of the country; that is no
small demand, and we have to be cognizant of that. Modernity
has successfully managed to kill the idea of a weltanschung based on
some set of sacred values in some way, and post-modernity has
provided the burial casket.' But now it is difficult to ignore that
there is a void in its place, and which has provoked a reaction
among philosophers in the West and the Muslim world.”

That void is not about to be filled overnight, but one might
posit a way forward in that regard. At present, not in the UK, nor
anywhere else in the European Union, has any continuous or per-
manent institution been set up for precisely the purpose of elabo-
rating upon a world view that is suitable for a European country in
this day and age. There is no reason why such an institution could
not be established, whether on the national level or on the Euro-

' Syed Muhammad Nagqib Al-Attas, Prolegomena to the Metaphysics of Islam: An Esposition
of the Fundamental Elements of the Worldview of Islam (Kuala Lumpur: International Insti-
tute of Islamic Thought, ISTAC, 1995), pp. 25-27.

? See the works of Al-Attas for an Islamic representation (ibid.) and Guenon for a
motre Western reaction (Guenon, Crisis of the Modern World), although Guenon died a
Muslim.
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pean level. In the UK] the heir to the throne and thus the head of
the Church of England, Prince Chatrles, has already announced that
he would prefer to be the ‘defender of faith’ rather than ‘defender
of #he faith’, indicating his pluralistic attitude as the heir-apparent to
the British head of state. Now, leaving aside what this might mean
for Anglicanism (and one can imagine it would have some effects
which should be accounted for), perhaps such a figure could pre-
side upon the foundation of some sort of institution that would
bring together humanist philosophers and theologians of various
persuasions committed to the idea of a national identity. One
would hope there would be enough common ground to come to
something of a worthwhile philosophy behind a national identity.
Such an effort would not suddenly turn the UK into a theocracy,
but it would add a voice, that would be plural in nature, in the dis-
cussion around the question of ‘what does it mean to be (fill in
European country identity of choice).’

One might argue that both the idea of a national identity, as
well as the thoughts above that might underline the philosophy of
the national identity, go against many multiculturalist theorists, pat-
ticularly those with a ‘secularist bias’. That would be true: many do
indeed argue, both in support of multiculturalism and as evidence
of how awed the school is, that multiculturalism’s final victory is
the creation of a post-national (i.e., the absence of a national identi-
ty) state. But just as culture itself is made through change, the same
can be said (even more so) for multiculturalism. The project of
multiculturalism is not revelation or revealed religion: it is interpre-
tation and reason, and as such continues to be developed. This in
itself is no sign of weakness, but of strength, if it has a sense of
continuity. So far, it shows that continuity in the writings of the
multiculturalist school as shown above.

Not too many years ago, multiculturalism was concerned
with critiquing the traditional demand directed at ethnic minori-
ties to culturally assimilate: no more is that the emphasis. Multi-
culturalism used to focus its energies on finding a space within
liberalism for the consideration and recognition of groups: that is
no longer required as much as it was before. Now, the main chal-
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lenge for multiculturalism is finding a space within the concept of
citizenship for multiculturalism, and within multiculturalism the
space for the concept of citizenship, which might be called the
struggle for ‘multiculturalist citizenship®.'

A Framework for Multiculturalist Citizenship

In light of all of the previous discussions, it is clear that three
fundamental questions must be posed in order to come to an ap-
propriate theoretical framework: 1. Should states be multicultural-
ist? 2. If so, how should they be multiculturalist, in light of the
diversity of the multiculturalist school? 3. If the state is multicul-
turalist, what is the basis of citizenship?

On the first question, it seems there is little in the way of an
alternative at hand for the modern age in Europe. Multicultural-
ism is, to date, the most developed framework in European socie-
ties for managing this diversity, and the current trend is heading
firmly in that rather broad direction: the idea of a narrow and
forced assimilation process is no longer entertained as a viable
option in the EU. Even the historical detractors of multicultural-
ism have to make their arguments in the contemporary arena
within the broad tradition of multiculturalism. To put it another
way, multiculturalism in principle is not under debate; what is un-
der debate is precisely what sort of multiculturalist political
framework should be employed, even if we no longer refer to
‘multiculturalism’ as a name. When commentators advocate the
‘end of multiculturalism’, they will not get further than the rein-
terpretation of multiculturalism, which is already happening from
within the multiculturalist school.

But we cannot go further without understanding how these
states should be multiculturalist. We have discussed above how it is

' Modood has argued for the term ‘multicultural citizenship” which essentially means the
same thing in his terminology: see, Tariq Modood, “Multiculturalism and Groups”, Sosial
and 1egal Studies, vol. 17, no. 4, 2008, p. 549. Nevertheless, I choose to use ‘multiculturalist
citizenship’ for two reasons: it is grammatically more consistent with my usage of ‘multicul-
turalist” and ‘multicultural’ above, and it also distinguishes it from the ‘multicultural cit-
zenship’ proposed by other authors who do not share the view of secularism outlined here.
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rather impractical to consider that religiously inspired identities ate
not suitable for inclusion in the considerations of a plural society.
Individuals are not made up only of certain types of identities; they
have several, co-existing identities, on different levels. Any identity
that might affect the cohesion of the community must be consid-
ered. The only question, therefore, is whether or not religiously-
inspired identities are important enough with regard to the individ-
ual. If they are negligible, then neither justice nor social cohesion
demands they be considered in any event. Otherwise, secularism
need not be so reactionary to exclude them; that is neither fair nor
equitable. Certainly, it may be necessary to oppose and reject some
types of diversity; ‘tolerance’ of difference is not an absolute hu-
man right. In all things there are excesses, and respect for diversity
must be balanced by a concern for the cohesiveness of the com-
munity upon certain common and consensual values that provide
for a stable and secure society. This includes, in the medieval era,
the killing of baby girls (because of the desire to have sons), or, in
the modern world, forced marriages (without consent, as opposed
to arranged marriages with consent). Such differences are not tol-
erable, and do justify state intervention, but in this we are fortu-
nate, because in general, such extremes are extremely rare.

The ‘eight ways’ scheme of the philosopher Jacob Levy' is a
useful example of how the more pluralistic branch of the liberal
tradition can be employed in order to ensure that the distinctive-
ness of all communities is respected within a concept of citizen-
ship. This scheme includes: 1- exemptions from those laws which
penalize or burden their religious practices; 2- assistance in doing
things the majority does unassisted; 3- self-government for certain
types of communities (including national minority groups); 4- ex-
ternal rules restricting non-members’ liberty in order to protect
members’ culture; 5- internal rules for members’ conduct that are
enforced by ostracism and excommunication; 6- incorporation and
enforcement of traditional or religious legal codes within the dom-
inant legal system; 7- special representation within government in-
stitutions; and 8- symbolic recognition of the group within the

! Kymlicka and Norman, Citizenship in Diverse Societies, pp. 25-30.
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larger state community.

The European and Muslim context in this effort provides cet-
tain examples. Legal exemptions have already been provided to
some groups, the most commonly quoted being special considera-
tion for Jewish shopkeepers with regards to Sunday-closing laws.
Some Muslim groups have also requested exemptions from certain
educational regulations, in order to raise their children in an educa-
tional setting that is not against their religion.

Muslim groups around the EU often seck assistance, particular-
ly with regard to education and the establishment of faith schools.
Some scholars, such as Callan,' support such policies on the ground
that public funding only for secular schools is discriminatory, and
that the current ethos of ‘common schools’ (i.e. non-religious secu-
lar state schools) may promote bigotry vis-a-vis minotity groups. In
his work, Callan quotes the Swann Report, which suggested that in
the UK, existing state schools should include a pluralistic religious
ethos, so that Muslim children would have no reason to go to sepa-
rate schools. To this end, another academic, Haldane, ripostes that
“if the host society has so little respect for its own culture as no
longer to require transmission of its religious traditions and the as-
sociated system of values, might one not doubt the seriousness of its
regard 2for Muslim and other essentially religious immigrant cul-
tures?

However, Callan’s suggestion can easily counter Haldane’s
objections in an appropriate manner, which do not really have
much resonance unless there is no role whatsoever for the state
in education. As it stands, there are minimum curricula imposed
on all schools funded by the state, regardless of whether they are
‘state’ or ‘faith’ schools, in order to ensure certain minimum
standards of education. This can continue to be the case, without
detriment, even if the emphasis on certain subjects differs from
school to school, provided that a4/ children have realistic and
equal access to any school that possesses state funding. This al-

' Eamonn Callan, “Discrimination and Religious Schooling”, in Kymlicka and Not-
man, Citigenship in Diverse Societies, pp. 45-67.
? Cited in ibid., p. 57.
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ready exists, in part, in the Indian educational system, where if
there is partial funding of the school, there can be no discrimina-
tion vis-a-vis entry requirements, and no compulsory religious
education; the caveat, howevet, is that the more the state funds,
the less religious education is permitted.

If the middle ground means, as scholars such as McConnell
suggest, that there would be partial funding from the state only fi-
nancing the non-religious classes (such as mathematics), then so be
it; but such a policy would have to be applied across the board, both
to ‘secular’ and ‘religious’ schools. The importance of ensuring that
children are well-educated, as McConnell notes, is great. Such an
arrangement would, however, absolve the religious schools from any
responsibility to focus the religious education in a manner that as-
sists social participation rather than marginalization.

Other scholars, including Borrows,” argue that assistance is
not only justified on the basis of the existence of racism or histor-
ical disadvantages, but also on the ground that such policies
might enhance the sense of citizenship among minority groups,
thereby making integration easier. Again, this is a reasonable posi-
tion provided that the minority groups ensure that they use their
particular and specific agenda to further integration into the
mainstream or, at a minimum, do not advocate the reverse. In
this way, the concern that ‘minority rights will crowd a common
citizenship identity’ may be alleviated.

How all of this will progress in the future is uncertain. It is
certainly not beyond imagination that a single political entity will
have a plurality of legal systems in some cases. Some regulations
that apply to women (e.g. maternity leave) do not apply to men
and, more directly analogous, Israel and India differentiate per-
sonal status laws according to religious affiliation. This is how
religious diversity has been accommodated in those states to
some degree, but not without difficulty: in Israel for example, one

! Cited by E. F. F. Spinner-Halev, “Extending Diversity: Religion in Public and Private
Education”, in Kymlicka and Norman, Citigenship in Diverse Societies, pp. 80-82.

? John Botrows, “Landed Citizenship: Narratives of Aboriginal Political Participation”, in
Kymlicka and Notrman, Citizenship in Diverse Societies, pp. 326-342.
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of the most poignant points of friction in the Jewish community
is the objection of secular Jews to the near total control of the
Orthodox Rabbinate over personal laws for Jews, regardless of
individual religious commitment or following.

Special representation within government institutions for par-
ticular communities, Levy’s ‘seventh way’, is a particularly contro-
versial measure, which finds opposition in various forums. The
Cypriot case takes community identification as the basis of all gov-
ernment, following as it does from British colonialism and the Ot-
toman state system. In its modern form, such identification means
that, at present, there is no place for non communal citizens in the
state structure. Muslims as a religious community, and other reli-
gious communities in the EU, are not calling for similar quota-
based political representation in democratically-elected bodies.
However, where appointed bodies are also a part of the system,
such as the House of Lords in the UK, in otder to reflect the
makeup of society as a whole (rather than only those who come
out to vote), a number of entities have called for Muslim represen-
tation. Modood suggests that such a measure may not necessarily
be damaging; on the contrary, it may be ‘more conducive to social
stability and intergroup harmony’ in certain cases. Vatious groups
have already sought political representation by sectional represen-
tation in existing political parties or institutions, in the same way
that other groups, such as women, Jews and Africans have at-
tempted.’

Less difficult measures to recognize religious communities in
order to induce social cohesion are also wide open. Going be-
yond Europe and looking at the Coptic community in Egypt, for
example, reveals a community that has long had the right to take
their religious festivals as additional days off from employment —
the bare minimum, some might say, that a state that respects and
appreciates its pluralistic citizenry can do. Recently, however, the
Coptic festivals were designated as national holidays, further rec-
ognizing Copts not only as a tolerated minority, but as an integral

' Modood and Buchanan, “Should the Church of England be Disestablished?” p. 187.
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part of Egyptian society. The effect measures such as these may
have on the enthusiasm of minority communities to participate in
the mainstream should not be underestimated, as they serve a du-
al purpose: getting the mainstream to appreciate the minority, and
getting the minority to accept itself as part of the mainstream.

In order to remain consistent to what has already been written
here about the need for a national story, one could and, indeed
should, assume the need for a national identity based on a national
story. The ‘ninth way’, thus, is a prescription about how to include
(and not exclude or ignore) the full participation of minorities in
the continual construction, and reconstruction, of the national sto-
ry. That national story must be based on inclusion, as well as fair-
ness, which brings together majorities and minorities, and it should
also assume that this story is necessary for both the majority and
the minorities: this is the mechanism by which societies in crisis are
stabilized. And if we have learnt anything from our discussion, it is
that societies in modernity are indeed in crisis. The security discus-
sion only goes to show how the concerns can be made even more
manifest in a time of a crisis.

Conclusion

Like Muslim juridical theorists who are trying to take into ac-
count the effect of modernity on their jurisprudence, European
political philosophers are recognizing that traditional understand-
ings of identity and belonging are no longer valid in a Europe de-
fined by new circumstances. The dynamics of immigration, EU
integration and globalization have raised new questions surround-
ing what is meant by the ‘European identity’, and the debate is
still very much open.

In general, the multiculturalists have ‘won’ the first argument:
there is almost a consensus that there should be genuine respect for
diversity in societies. The second phase is now underway: how zzuch
respect should be given, and how does this relate to the need for a
common citizenship? On what is that common citizenship, a com-
ponent of a cohesive society as far as Europe is concerned, to be
based? Such questions are certainly relevant for Muslim communi-
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ties which are diverse in and of themselves, and which often pose
the greatest challenges to the debate through their various ethnic
origins and also their value systems. We have here considered the
application of a form of liberal pluralism, whereby a useful interpre-
tation of multiculturalism is used to uphold the principle of respect
for diversity, as well as a concern for a sustainable common citizen-
ship, necessary for the cohesiveness of modern European societies.
The deeper question of what that common citizenship should be
based upon, however, has been left unanswered. Nor have we cho-
sen to go far beyond what states and politicians should do. The civil
and social roles in this regard are not our specific concerns here.

At this point in the debate, however, some observations can
be made. First: societies are, at once, collectives of citizens and col-
lectives of communities. Classical liberalism addresses the former,
whereas pluralism addresses the latter; hence, a combination of the
two may be most appropriate in European societies. This would
mean there is both unity and diversity in both public and private
life, but a single, national political culture in the public sphere that
is nevertheless drawn from a consensus of societies’ many com-
munities. In the final analysis, the concept of ‘minority’ relates to
power, not numbers, and at present, every citizen is a minority, and
the state, as it has power, is the majority. The progression towards
a citizen-based polity within the EU, as European citizens, but also
as citizens of individual member states, provides an opportunity
for full Muslim integration into the European sphere. For there is,
if propetly deployed, a concurrent point of agreement between Is-
lamic principles, as illustrated by Muslim intellectuals and scholars,
and between constitutional provisions of civic commitment, as ex-
emplified by European scholars and intellectuals. Tariq Ramadan,
the Swiss academic, proposes that by detiving a ‘civic ethic’ from
the teachings of Islam, Muslims will not only find workable agree-
ment with the mainstream, but also be able to go far beyond that.'

It is difficult to see what alternative to some sort of type of
national identity actually exists, which is essentially what we are

! Tariq Ramadan, Western Muslims and the Future of Islam (Oxford: Oxford University
Press, 2004), p. 168.
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discussing here. For some small minorities, other concepts may
serve to hold sway, such as some sort of abstract cosmopolitan-
ism, but for the wider group of people in any given society, these
are not going to be given wide credence.

The major barrier to be overcome in this regard is the re-
quirement that the minority and the majority consider themselves
interchangeable in terms of their civic responsibilities. The major-
ity must view itself as individual citizens of the overall communi-
ty, and the minority must do the same; in other words, as w#gens.
This is important to note, for it is all too easy for communities to
go only half way; to become engaged voices in their societies, but
only on behalf of their particular groups. Such usage of citizen-
ship is often abusive, designed to perpetuate the estrangement of
such groups from society using other means.

It is true that all minorities must sometimes defend their rights
in a group fashion, for otherwise their concerns, as groups, may be
ignored. Within limits, this is not only acceptable, but mandatory.
In a world where globalization is redesigning cultural expression in
societies every day, one cannot expect social mainstreams to adjust
without representation of some sort from groups who require ac-
commodations. These adjustments are often the subject of misun-
derstanding or misinterpretation, but the need exists nonetheless.
The risk is that these exceptions may be exploited to the point that
a ghettorzation effect takes place, reducing the citizenship-based
identity to a mere convenience, recognized rarely, if at all. One side
of the equation seldom solves the problems of communitarianism,
sectarianism and ‘identity politics’; both the majority and the mi-
nority should contribute to its resolution.

Likewise, full integration should not be about groups as groups
or individuals as individuals, but rather about both. But even this
paradigm is not necessarily sufficient for a truly healthy civil society.
In coming to an understanding about such a resolution, whether
from the point of view of the state or civil society, it is necessary to
understand the theoretical framework underpinning the approach of
both the majority and the minority to the situation. The reader will
probably understand by now that the authot’s perception of how
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these issues are dealt with is fundamentally pragmatic; there are no
grandiose programs outlined here for monumental shifts and chang-
es in policy. Nor do I intend here to create one; the interest I have
here is a political type of multiculturalism.

All that can really be said of that is that an appreciation of
both approaches is appropriate, necessary and valuable for the
demographic majority as well as the demographic minorities. The
plural of ‘minority’ is not meant as a throwaway; there are differ-
ent approaches for different minorities, and no one size fits all in
these equations. But all of those equations have to be able to fit
into a wider idea of multicultural citizenship which incorporates
difference, under a common, national umbrella.



CHAPTER 4

The Implications of Figh al-Aqalliyyat tor
The Rights of non-Muslim Minorities in
Majority Muslim Countries

Mohammad H. Fadel

Introduction: When can non-Muslims be Bound by
Islamic Law?

Islamic law has shown concern with the rights and obligations of
Muslims living outside the territory of an Islamic state from the
very moment the Prophet (peace be upon him) established a city-
state in Madinah. The Qur’an (8: 72), for example, stated that the
Muslims of Madinah did not have any po/itical obligations toward
Muslims who had not performed hijrah, unless those Muslims
sought their help on account of religious persecution. Even in
that case, however, the Muslims of Madinah were excused from
such an obligation if they were bound by a treaty of peace to the
tribe that was guilty of persecuting Muslims in their midst.

Conversely, Islamic law was also concerned with the rights
and obligations of non-Muslims living in the territory of an Is-
lamic state, a concern that also began with the establishment of
the Islamic state in Madinah. Thus the Charter of Madinah set out
a system of mutual rights and obligations that bound the people
of Madinah together in certain common pursuits regardless of
their religion, while reserving only particular obligations to those
Madinese who were Muslims.' It is important to note in this re-

Al Bulag, “The Medina Document,” in Chatles Kurzman (ed.), Liberal Islam: a Reader
(New York: Oxford University Press, 1998), pp. 169-178.
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gard that the Charter of Madinah pre-dates the concept of
dhimmah in consideration for payment of a tax, jigyah, which is
alluded to in Swrah al-Tawbah (Qur’an, 9: 29).

Whether considering the obligations of Muslims in an Islamic
state toward Muslims living in a non-Islamic state, or the obligations
of non-Muslims to an Islamic state, Islamic law deemed the exist-
ence of a compact, or agreement, to be decisive. This distinction, i.e.
between individuals who are governed by a compact and individuals
who are simply governed by Islamic law on its own terms, gave rise
to the historical conceptions of the dar al-islam and dar al-harb, the
former being a territory in which Islamic law applies of its own by
virtue of the existence of a Muslim community possessing control
over a certain territory with the ability to defend it against hostile
invaders. By virtue of a combination of their political independence
and moral commitment to Islam, a legitimate basis is given to en-
forcing law on Muslims."

But what about non-Muslims who reside in that territory?

On what basis could Islamic law legitimately apply to them?
While they could in principle enjoy the political benefits of residence
in an Islamic state, they could not, because of their failure to be
Muslims, share in its moral commitments, and accordingly, their
commitments to following Islamic law were necessatily political ra-
ther than moral, meaning, their obligation to follow Islamic law was
an incident to the terms of the political agreement they entered into
with the Islamic state. To be clear, non-Muslims were morally
obliged to obey Islamic law in the sense that God would hold them
culpable for failing to adhere to Islam in general,” but we are con-
cerned here with another issue: to what extent did Muslim jurists
believe it legitimate to hold non-Muslims liable 7z #his world for
breaching the substantive obligations of Islamic law?

As evidenced by the controversies among Muslims jurists re-

' Mohammad Fadel, “International Law, Regional Developments: Islam,” in Frauke

Lachenmann e al. (eds.), The Max Planck Encyclopedia of Public International Taw (Oxford:
Heidelberg and Oxford University Press, 2010), p. 10.

? See Badr al-Din Muhammad b. Bahadur ibn ‘Abdallah al-Zarkashi, a/-Babr al-Mupit, edited
by Muhammad Muhammad Tamir (Beirut: Dar al-Kutub al-Tlmiyya, 2000), vol. 1, p. 36.
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garding the extent to which non-Muslims residing in an Islamic
state were bound by the substantive rules of Islamic law, it was
clear that non-Muslims were subject to only some rules of Islamic
law, but not all. The general answer given by Muslim jurists was
that non-Muslims could legitimately be expected to obey those
rules of Islamic law which were not based exclusively on an as-
sumption of belief in Islam. Accordingly, non-Muslims could not
be held liable for failing to perform Islamic rituals. Likewise, the
application of Judid to non-Muslims was controversial: some, like
Imam Malik, exempted non-Muslims from the Jadd on gina (forni-
cation and adultery) on the grounds that the main purpose of this
badd was repentance, and accordingly it would be nonsensical to
apply it to someone who does not accept Islam as true. Others
permitted applying the jadd on Zind to non-Muslims such as Chris-
tians and Jews on the grounds that adultery was forbidden to them
under their own religions, and accordingly, they were being pun-
ished for conduct that they themselves held to be immoral pursu-
ant to their own beliefs.

As for ordinary discretionary criminal law — 7z°g/r — I know of
no dispute that this body of law applied equally to non-Muslims and
Muslims. So robust was the conviction that % g/ applied to Muslims
and non-Muslims alike that Imam Malik, despite his argument that
non-Muslims were not subject to the jadd for adultery, held they
could be punished for adultery under the principle of 72z Similar-
ly, Imam Malik treated the jadd punishments for sarigah and hirabah
as forms of 7a'gir in order to apply them to non-Muslims, arguing
that these punishments are necessary for the protection of property
and life, an interest binding both Muslims and non-Muslims. Like-
wise, civil law — property, contract and tort — applied equally to Mus-
lims and non-Muslims although tort law, according to all the Sunni
madhhabs other than the Hanafis, provided different levels of com-
pensation in cases of wrongful death where the victim was a non-
Muslim.'

' Mohammad Fadel, “The True, the Good and the Reasonable: The Theological and
Ethical Roots of Public Reason in Islamic Law,” Canadian Journal of Law and
Jurisprudence, Vol. 21, No. 1 (2008), pp. 61-65.



86 THE QUESTION OF MINORITIES IN ISLAM

I provide this brief background simply to point out that the
question of the extent to which non-Muslims in an Islamic state
are politically subject to Islamic law is a question that has preoc-
cupied Muslim jurists from the earliest days of Muslim legal
thinking, and Muslim jurists recognized that the application of
Islamic law to non-Muslims required a different kind of justifica-
tion than that underpinning its application to Muslims. Applica-
tion of Islamic law to Muslims was simply derivative of their ac-
ceptance of Islam as being true. For non-Muslims, the justification
had to be more complex, and accordingly, Muslim jurists struggled
in formulating principled limits to the application of Islamic law to
non-Muslims. And while they generally proceeded to analyze this
problem using a case-by-case method, it is clear that they sought
out a rationale that would be legitimate from the perspective of
non-Muslims. In other words, they articulated reasons for the ap-
plication of Islamic law to non-Muslims which they thought non-
Muslims could reasonably accept for their own reasons.

Accordingly, non-Muslims could legitimately be expected to
be subject to Islamic civil law because pursuant to those doctrines
they receive the benefits of trade and protection from assault; they
were exempt from Islamic ritual law because it would be absurd to
ask someone to pray in a fashion whose format they subjectively
reject as false; they were subject to the 7z°%ir rules of Islamic crimi-
nal law because 7z 7r rules, unlike jadd rules, are based on the pub-
lic interest, not solely the vindication of the claims of God, and
thus does not imply any belief in Islam as such; and, they were ex-
empt from Islamic requirements of marriage formation and disso-
lution since they had their own beliefs that governed the legitimacy
of marriage formation and dissolution. In short, Islamic law strove
to provide shared justifications for the application of Islamic law to
non-Muslims in circumstances where shared belief in Islam could
not provide the basis for legitimacy.

Muslims Living in non-Muslim Territory, Figh al-Aqallyyat
and Democratic Citizenship

Muslim jurists, just as they articulated theories for binding non-
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Muslims to a subset of the rules of Islamic law, also theorized the
conditions under which Muslims could live in a non-Islamic state, or
put differently, what were the conditions that rendered emigration
from a non-Islamic state to an Islamic one obligatory. This too was
a question that entered Muslim juristic discourse from the earliest
days of Islam. As was the case with the question of the extent to
which Islamic law could bind non-Muslims, so too Muslim jurists
differed on the question regarding the conditions on which a Mus-
lim could live in a non-Islamic state. Some jurists articulated a strong
rule prohibiting it outright, e.g. the Malikis, while others, e.g. the
Hanafis and the Shafi‘ss, produced a more nuanced position which
permitted Muslims to continue living in a non-Islamic state if certain
minimum conditions were satisfied regarding the ability of Muslims
who are resident there to manifest Islam (izhar al-din).

Muslim jurists conceptualized the legal basis on which Mus-
lims would live in a non-Islamic state using concepts similar to that
which they used in analyzing the relationship of non-Muslims to
the Islamic state: because of the absence of shared belief, the rela-
tionship had to be set forth pursuant to the terms of an agreement
(‘aqd). Just as the relationship of dhimmah was contractual and in-
cluded mandatory and permissive terms, so too the agreement of
security pursuant to which Muslims could legitimately live in a
non-Islamic state had to meet certain minimum conditions, i.e. the
ability to express Islam, but it could go beyond that as well. In the
pre-modern period, however, Muslim jurists were mainly con-
cerned with ascertaining whether the minimum conditions for the
security of Muslims and the practice of Islam were satisfied so that
the Muslim community in question could remain where they were
or whether they were under an obligation to migrate to a territory
morte hospitable to the practice of Islam.'

In the modern period this historical tradition of analyzing the
status of Muslims living in non-Islamic territories has formed the
basis of the figh al-aqilliyyat — the jurisprudence of Muslim minori-

' Khaled Abou el Fadl, “Islamic Taw and Muslim Minorities: the Juristic Discourse on
Muslim Minorities from the Second/Eighth to the Eleventh/Seventeenth Centuties,”
Istamic Law and Society, Vol. 1, No. 2 (1994), pp. 141-187.
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ties.' It is my belief that the doctrinal developments being articu-
lated in the domain of the figh al-aqalliyyat — at least with regards
to Muslim minorities living in democratic states — should be in-
creasingly relevant to Muslims’ understandings of the rights of
non-Muslims in Islamic states.

At the outset it should be understood that the modern rela-
tionship of citizen is radically different from the relationship of
security which dominated pre-modern Islamic conceptions of the
relationship between Muslims and a non-Islamic state. In the lat-
ter relationship Muslims promised the non-Islamic state to refrain
from violence and obey the non-Islamic states law in exchange
for an undertaking by the non-Islamic state to recognize the invi-
olability of Muslims’ religion, lives and property. So too, the con-
tract of dhimmah that Islamic law offered to non-Muslims is ex-
tremely circumscribed in scope relative to the modern conception
of citizenship. Thus, pursuant to the relationship of dhzmmab, the
Islamic state agreed to protect the non-Muslim for outside ag-
gression as well as to grant her all the substantive protections of
Islamic law internally in exchange for the dhimmi’s undertaking to
obey Islamic law to the extent that it applied to him.” Because
neither the Muslim living in a non-Islamic state nor a dhimmi liv-
ing in an Islamic state had any political rights to participate in the
government, however, the relationship described by pre-modern
Muslim jurists of the Muslim to a non-Islamic state, and of a
dbimmi to an Islamic state, resembles modern discussions of alien-
age more than it does citizenship.

The defining feature of citizenship is that it creates a rela-
tionship that is not only vertical in the sense that it is between the
individual and the state, but also horizontal extending to other
citizens through a relationship of equality and shared responsibil-
ity for collective governance of the state. A Muslim living in a
non-Islamic state pursuant to a grant of security, by way of con-
trast, was in a subordinate position relative to the legal order

' See Andrew F. March, Islam and Liberal Citizenship: The Search for an Overlapping
Consensus New York: Oxford University Press, 2009).
? Fadel, “International Law, Regional Developments: Islam,” pp. 12-13.
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there. So too a dhimmi in the Islamic state was subordinate be-
cause he suffered numerous political disabilities: not only was a
dhimmi ineligible for public office, but even in areas of civil law he
suffered certain forms of inequality, at least according to some
Muslim schools of law.

As a citizen of a non-Islamic state, however, the minority
Muslim is now an equal and not only enjoys equal rights but is
also bound by the same legal duties as those that apply to the
non-Muslim majority. Likewise, the non-Muslim dhimmi, once he
becomes a citizen of the Islamic state, is assumed to be in a posi-
tion of equality with the majority Muslim population. Or, to put it
differently, in a modern state, the concept of citizen is non-
sectarian, and accordingly, rights and duties apply to all citizens
simply by virtue of their status as citizens without regard to their
religious beliefs.'

It is the defining feature of democratic citizenship that because
of the relationship of equality inherent in the idea of citizenship,
laws must respect the equality of the citizens, with the consequence
that laws, to be legitimate, must be of such character that they are
capable of being justified to the citizens in terms they can under-
stand and accept as individuals having an equal share of public sov-
ereignty. Again, to contrast this feature of modern citizenship to the
pre-modern relationship of protection, becoming a “citizen” of the
non-Islamic state would have required the Muslim to abandon Is-
lam, because in states such as Catholic Spain, Catholicism defined
the state. Likewise, for a dbimmi to be an equal to a Muslim, he
would have to abandon his religion and become a Muslim. In dem-

' Humayun Kabi, the great post-independence Indian Muslim politician, observed that “In
Muslim political thought... lawgivers had allowed for two kinds of situations, a situation in
which there is a Muslim ruler and a large number of non-Muslim subjects and also the
situation in which there is a non-Muslim ruler and Muslim subjects. But Muslim political
thought had not provided for the situation which developed in India today, the situation in
which Muslims are citizens in a secular State. In this situation, they are neither the sole rulers nor
merely the ruled. We can put it another way and say that that they are the rulers and ruled
simultaneously... There are not merely ruled, but neither are they merely rulers. They are
rulers and the ruled at the same. Further they are not rulers by themselves; they ate rulers in
association with people of many different religions.” Humayun Kabir, “Minorities in a
Democracy,” in Kurzman, Liberal Iskam, p. 150.
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ocratic citizenship, however, such requirements are deemed to be
impermissible because it is believed that it is impossible to justify
adherence to one religion on grounds that are inconsistent with the
equality of the citizens, meaning it is impossible for the state to pro-
vide compelling reasons that all citizens can accept to make them
adhere to the same religion, unlike, for example, a law that regulates
their secular well-being, as is the case with legislation pertaining to
traffic laws or laws regulating the market.

Democracy then requires a basis for shared justification as a
condition for laws to be legitimate. This condition — the need
for shared justification — places limits on the kinds of laws de-
mocracies can legitimately promulgate. This desire for a shared
basis of justification provides an important point of overlap be-
tween modern democratic conceptions of legitimacy and pre-
modern Islamic conceptions of legitimacy. I have already dis-
cussed the limitations Muslim jurists placed on the application
of Islamic law to non-Muslims and how that should be under-
stood as a resolution of the problem of legitimacy: on what
grounds is it legitimate to require non-Muslims to adhere to Is-
lamic conceptions of justice? The answer Muslim jurists gave
was that it is just to hold them to Islamic standards when those
standards are comprehensible to them without regard to the
truth of Islam. In a similar fashion democratic legislation is con-
sidered to be just — even as against the minority who rejected
the legislation at issue — because it is limited to matters which all
citizens can reasonably accept regardless of whether they pro-
fess the truth of certain controversial metaphysical doctrines,
e.g. the truth of Christianity.

Accordingly, the possibility of democratic citizenship — rather
than mere protection, i.e. alienage — presented Muslim communities
living in democratic societies both new possibilities and new chal-
lenges. On the positive side of the ledger, the prospect of democrat-
ic citizenship offered them the possibility to share positively in the
governance of their societies on a basis of equality with non-Muslim
citizens. Democratic citizenship also made Muslims’ position within
non-Islamic states more secure: as citizens instead of aliens, they en-
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joyed inviolable rights that could not be compromised, e.g. they
could not be deported. At the same time, however, their obliga-
tions to non-Islamic states would correspondingly increase: where-
as under a regime of alienage they were freer to negotiate what
specific commitments they would make to their host state, whether
in terms of service in national armies or even the right to apply Is-
lamic law to their family disputes (often times effected through
doctrines of private international law), as citizens they would be
treated as any other citizen and would only be entitled to exemp-
tions from national law to the same extent as other non-Muslim
citizens enjoyed such exemptions.

Muslim Reactions to the Demands of Democratic Citizenship

Because democratic citizenship is a richer relationship than the
mere protection contemplated by Muslim jurists in the pre-modern
period, whether Muslims could in good faith accept the offer of
citizenship raised novel issues in Islamic law. These issues have
occupied the attention of a good many Muslim jurists since the
carly part of the 20" century. The most fundamental issue is that of
loyalty (wala’) to the non-Islamic state. It was certainly a settled
doctrine in the pre-modern period that a Muslim could not give
wala’ to a non-Islamic state, and that doing so was a virtual repudi-
ation of Islam. On the other hand, in the pre-modern period states
were not democratic, and many in fact were organized around ad-
herence to a specific religion, e.g., Catholicism, or after the Refor-
mation, a national church, e.g. The Church of England.'

Given this reality, it is easy to understand why Muslim jurists
would conclude that a Muslim who pledged loyalty to such a state
necessatily repudiated Islam. That this should also be the case for
democratic citizenship does not appear to be clear: a democratic
state makes no re/gious demands on its citizens in the sense that it
does not require citizens to profess one faith or even faith in gen-
eral. Accordingly, and unlike the case of Hapsburg Spain, Muslims

' See generally, Andrew March, “Islamic Foundations for a Social Contract in Non-
Muslim Liberal Democracies,” American Political Science Review, Vol. 101, No. 2 (2007),
pp. 235-252.
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could become citizens and retain their adherence to Islam, at least
in a prima facie sense. The pre-modern discourse, however, was
concerned with more than just the ability to maintain the name of
Islam; it also was desirous of protecting the dignity (‘7zgah) of Mus-
lims and Islam, and was concerned that by living in a non-Islamic
state, 2 Muslim would subject himself to humiliation (db#/l) because
the legal system of the non-Islamic state would not protect his dig-
nity. Finally, there was the concern that by living under the protec-
tion of a non-Islamic state, a Muslim would become subject to the
“rules of infidelity” (abkam al-kufr), something that would entail
both humiliation and injustice.

In analyzing whether it is permissible for Muslims to be citi-
zens of democratic states, Muslim jurists writing in the field of
Jfigh al-aqalliyyat have had to analyze these three issues in the light
of two concerns: the first is determining what was the purpose
(maqasid) of the various rules of Islamic substantive law which
either prohibited or discouraged residence in non-Islamic states,
and the second is determining the nature of kinds of claims dem-
ocratic states can legitimately make upon Muslims, and whether a
Muslim could accept those obligations consistently with his Is-
lamic commitments.

Starting with the first question, that of wala’, Muslim jurists
developed a distinction between wala’ as a political concept and
wala’ as a religious one. They argued that what Islam prohibits is
expressing loyalty to falsehood.' Accordingly, a Muslim could not
have loyalty to a Catholic State anymore than he could have loyal-
ty to the Roman Catholic Church, because in both cases he
would be endorsing falsehood.

Democratic constitutions, however, do not require loyalty in
this sense. Rather than requiring loyalty to a specific religious doc-
trine, citizenship requires loyalty to a set of principles that are ac-
cepted as just and which form the basis of the state’s legal system,
most notably, its constitution. This kind of loyalty is acceptable be-
cause it does not contradict loyalty to Islam as a religious doctrine.

" Ibid, p. 249.



Fadel: THE IMPLICATIONS OF FIQH AI-AQAILILIYYAT... 93

In other words, loyalty to a system of law that is not derived from a
false metaphysical doctrine but is instead limited to just principles of
law does not require Muslims to reject their belief in Islam or their
continued religious solidarity with the Muslim community and ac-
cordingly is consistent with Islamic commitments. So too the kind
of love and affection that atise between Muslims and non-Muslims
living together in a just society is also permitted because it is love
and affection that is civic in nature and born of mutual cooperation
for one another’s welfare; it does not require or imply acceptance or
recognition of the legitimacy of whatever false views non-Muslims
hold about God.! The terms of democratic citizenship, however, do
far more than simply allow Muslims to be citizens without renounc-
ing Islam. The inherent limits of legislation in a democratic state en-
sure that Muslims, at a minimum, will be permitted to fulfill certain
fundamental Islamic obligations, specifically the open fulfillment of
the most fundamental ritual obligations of Islam (sha‘a’ir) as well as
open teaching of Islamic doctrines to both Muslims and non-
Muslims (da ‘wabh).

Norms of democratic legitimacy are also responsive to Muslim
concerns about dignity. Because democratic states respect the
norm of equality in legislation, Muslims can be assured that they
will not be singled out for a set of specific norms intended to stig-
matize them as separate from, and as less worthy than other non-
Muslim citizens.

Finally, democratic legislation does not tresult in Muslims’
submission to ahkam al-kufr because the rules governing a demo-
cratic state are the product of the deliberative assemblies of the
citizens who apply their collective reasoning as citizens to ques-
tions of the public good, not questions of religious belief. Such as-
semblies therefore are not the equivalent of an ecclesiastical coun-
cil promulgating rules for their followers pursuant to false religious
doctrines. In other words, because democratic citizenship does not
make claims on a Muslim that require him to repudiate Islam,
whether explicitly or implicitly; pledging loyalty to a democratic

" Ibid., p. 250.
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state as embodied in the terms of democratic citizenship does not
constitute a repudiation of Islam in a way that pledging loyalty to a
Catholic regime or a Communist regime, for example, might. Two
observations are in order here.

First, implicit in this theoretical justification of Muslim citi-
zenship in democratic states are several assumptions. Perhaps the
most fundamental is that Islam cannot only survive, but also
flourish in a pluralist regime simply by virtue of its inherent ap-
peal as a rational doctrine. Accordingly, a Muslim community in a
democratic state will be able to pass on Islam to future genera-
tions by teaching them about Islam using methods of rational
persuasion. The survival of the Muslim community in a demo-
cratic state therefore does not depend on the threat of coercive
state sanctions to deter Muslims from exiting the community.
Not only is the inherent appeal of Islamic teachings assumed to
be sufficient to preserve the Muslim community over time, so too
Muslim jurists assume that they are sufficient to attract non-
Muslims to Islam on condition that Muslims are in fact given a
fair opportunity to present their beliefs to non-Muslim society, a
condition guaranteed by democratic society.

Second, Muslim jurists assume the existence of a certain kind of
justice that is not derivative of religious conceptions, including Is-
lamic conceptions, but instead can be derived from rational delibera-
tion. This assumption is implicit in the justification of democratic
politics as a legitimate kind of lawmaking in contrast to false claims
of other religions which claim an ability to disclose the will of God
to human beings, e.g., the Catholic Church. Yusuf al-Qaradawi, for
instance, refers to such a non-sectarian conception of justice in a
Jatwa of his in which he explains how it is possible for Muslims to
engage in political co-operation with non-Muslims despite the fact that
non-Muslims entertain false beliefs about God.' Al-Qaradawi gives
many reasons, some of which amount to explaining why difference
in belief does not constitute an obstacle as such to political coopera-
tion, but he also explains that it is the Muslims’ love of justice (¢is)

' Yusuf al-Qaradawi, Fatawa Mu‘asirah (Beirut: al-Maktab al-Islami, 2003), Vol. 3, pp.
189-191.
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which motivates them to cooperate productively with non-Muslims,
despite the latter’s adherence to false doctrines.'

While al-Qaradawi does not explain what he means by justice in
that fatwa, it can safely be assumed that it must entail a form of jus-
tice that is autonomous of revelation, or else it would not form a
common basis for cooperation with non-Muslims. At the same time,
however, its autonomy from revelation does not mean that is re-
pugnant to revelation. Rather, this system of non-sectarian, rational
justice must in a certain sense be consistent with Islamic concep-
tions of justice or else Muslims could not appeal to it.

What then would be the relationship of this autonomous version
of justice to Islamic conceptions of justice that derive directly from

our knowledge of God’s will as revealed in the Qur’an and Sunnah?

It seems that the answer is that it supplements the non-sectarian
conception of justice which is common to human beings regardless
of their religious (or non-religious) commitments. In the first in-
stance, this supplementary knowledge binds Muslims in their inter-
actions with one another because they have shared knowledge of
these additional (religious) obligations. Obviously, this includes
such requirements of Islamic law as ritual law and rules regarding
the etiquette of intra-Muslim personal relationships. Negatively,
this places limits on the kinds of demands non-sectarian justice can
make upon Muslims, in particular, it cannot claim to compel Mus-
lims to disobey God.

What is significant about these arguments is that they go be-
yond narrow utilitarian-based justifications for Muslim citizenship in
non-Islamic (but democratic) states. A utilitarian argument would
run along the lines of the following: it is distasteful or even prohibit-
ed for Muslims to accept citizenship in a democratic state because it
requires them not only to tolerate a non-Islamic state, but also to
support it actively. Nevertheless, these harms are outweighed by the
benefits accruing to Muslims from living in a democratic state, at
least until such time as Muslims are present there in large enough
numbers that would allow them to Islamize the host regimes’ legal

! Ibid.
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systems more thoroughly so as to make them more systematically
compatible to Islamic substantive law. In other words, the kinds of
justifications recently articulated by Muslim jurists in connection
with the concept of figh al-aqalliyyat go well beyond a justification
that rests on a conception of necessity that is, at least conceptually,
only temporary and will be revised once the circumstances giving
rise to the necessity (the minority condition) are resolved, i.e. Mus-
lims become a majority of the population or otherwise obtain po-
litical power.

Non-Muslims in Modern Muslim-majority States

If democratic states fulfill a certain moral ideal of political society
that is compatible with Islamic commitments in a non-contingent
manner, however, the question arises as to whether the justifications
for Islamic endorsement of democratic citizenship set out in the figh
al-aqalliyyat discourse are not applicable to states with Muslim majori-
ties? While Muslim states, as a matter of their national legal systems,
have made much progress in creating legal systems based on equal
citizenship, they can still be criticized for retaining substantial ele-
ments of sectarianism in their legal systems that are substantially in-
consistent with the democratic ideal of egual citizenship. The most
obvious traces of sectarianism in the legal systems of Muslim states
are constitutional declarations that the state’s religion is Islam, a
statement that immediately gives the polity a sectarian character;
other instances of de jure sectarianism in Muslim states include rules
imposing religious tests for certain public offices, e.g. that the presi-
dent or the prime minister must be Muslim; and, provisions in a
state constitution affirming that the Islamic Shari‘ah is “a” or “the”
principal source of the state’s legislation.

Less controversial, but still problematic, are the existence of
sectarian-based personal status laws pursuant to which the applica-
ble rules of family law are determined by the sectarian identity of
the citizen rather than his status simply as citizen. (In other words,
many Muslim states lack a law of personal status that applies to all
of its citizens, and instead, applies different laws to its citizens de-
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pending on how the state classifies their sectarian identity.) While
this is often times in conformity with the wishes of the non-
Muslim minority, it can often be inconsistent with the equal citi-
zenship rights of non-Muslims. Thus, a non-Muslim woman who
otherwise cannot obtain a divorce because of her sectarian identity
has an incentive to convert to Islam solely to obtain the benefit of
a divorce, which might be immediate if her husband refuses to
convert to Islam as well during her “zddah, or deferred in the event
of his conversion by petitioning for a judicial divorce as a Muslim
woman. The ideals of equal citizenship in this circumstance would
appear to require recognition of a right to a judicial divorce simply
on the grounds of her status as a citizen without regard to her sec-
tarian affiliation which, as a matter of her subjective belief, she may
ofr may not accept.

Another way to understand this point is that the concept of
equal citizenship requires a positive conception of toleration, not
simply a negative one. While pre-modern Islamic law accepted a
negative concept of toleration, meaning that it would allow non-
Muslims to preserve many aspects of their ways of life even though
Muslims believed them to be erroneous, Islamic law did not con-
template positive tolerance of non-Islamic ways of life in a manner
that the views of non-Muslims in the Islamic state should be in-
cluded in formulating the laws of the Islamic state. Another way of
putting this is that under traditional Islamic conceptions of tolera-
tion of non-Muslims, non-Muslims did not have any right to for-
mulate the terms of the general rules of society, and to that extent,
they were completely objects of the law rather than its subjects.
This is evidenced by numerous rules of pre-modern Islamic law,
e.g. the bar on non-Muslims serving as witnesses in court (shubiid);
the prohibition on non-Muslims being judges; and, the prohibition
on Muslims serving as a policy-making minister (wagir tafwid). Even
the right to grant security to a non-Muslim from a hostile state — a
right guaranteed to even Muslim slaves, women and minors — was
denied to non-Muslim dhinmmiis.

The political marginalization of non-Muslims eventually led to
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severe problems in historical Islamic states such as the Ottoman
Empire, most prominently in the form of a sectarian consciousness
that allowed outside powers to manipulate one group against an-
other to further its own imperialist interests, even leading to exten-
sion of the infamous capitulations to non-Muslims who were nom-
inally citizens of Islamic states." For this reason, one of the main
objects of legal reform in the Ottoman Empire was to create a
more unified legal system that would be in greater conformity with
the ideal of equal citizenship with the goal of creating national soli-
darity that transcended sectarian affiliation, something that was
deemed necessary if Islamic states were to resist (or liberate them-
selves from) imperialist encroachment. Throughout the 19" centu-
ry, haltingly at first, and then more systematically, Muslim govern-
ments took steps to narrow the distinction between Muslims and
non-Muslims in their legal systems. Mehmet Ali Pasha in Egypt,
for example, after introducing universal conscription quickly de-
cided to impose that obligation on Egypt’s Christians as well as its
Muslims. The Ottomans, through the Tanzimat reform, likewise
enshrined legal equality for Muslims and non-Muslims throughout
its territories and also began to require non-Muslims to serve in its
o2
armies.

While the political reforms of the nineteenth and twentieth
centuries were often driven by practical necessity and had a certain
ad hoc character to them, a more systematic approach to this prob-
lem of reconciling Islamic commitment to justice with a non-
sectarian conception of justice was one of the driving factors be-
hind the new Egyptian civil code. According to Abd al-Razzaq al-
Sanhuri, Egypt could not be genuinely independent unless its legal
system had an organic tie to its indigenous legal system, i.e. the
Sharfah. At the same time, however, its legal system had to be
modern and thus required a recasting of the substantive values of
historical Islamic law that would make them workable for the

' Fadel, supra note 80 at p. 35 and pp. 41-43.
z See, for example, Butrus Abu-Manneh, “The Islamic Roots of the Gtlhane
Rescript,” Die Welt des Islams, Vol. 34, No. 2 (1994), pp. 173-203.
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needs of a modern Islamic state. Significantly, al-Sanhuri believed
that non-Muslim jurists were equally competent in working out the
details of a modernized Islamic civil code. This was because, in al-
Sanhuti’s opinion, Islamic law was a universal legal system that had
to be able to justify its rules to both Muslims and non-Muslims."

Its rules regarding the interactions of citizens, however, had to
be revised to make them compatible with modern life, both sub-
stantively and in terms of their justifications. One of the methodo-
logical innovations al-Sanhuri introduced in the course of his at-
tempt to develop a modern Islamic legal code was the principle
that, because Islamic law is universally valid, it was capable of
adopting any principle of law that was not repugnant to its funda-
mental commitments. This principled accommodation of non-
Muslims in the juristic project of a modern Islamic code is reminis-
cent of justifications offered by Muslim jurists as to why Muslims
can accept the terms of democratic citizenship in good faith: be-
cause democratic commitments do not require Muslims to affirm
articles of faith, for example, that are repugnant to Islam, its results
are substantially equivalent to Islamic conceptions of justice. Al-
Sanhuri’s desire to include non-Muslims in his project of a re-
newed and modernized Islamic legal system, however, was also in
his view good practical politics. He recognized the danger to na-
tional independence that alienated religious minorities posed, and
accordingly, he believed that those elements within the Egyptian
religious establishment who opposed full integration of the Copts
into the structure of the Egyptian state were just as dangerous to
the future of Islam as those Egyptian intellectuals who had become
secularists in the mould of Kamal Attaturk.”

' For more on Sanhuri and his contributions to modetn Islamic law, see Enid Hil, “The
Place and Significance of Islamic Law in the Life and Work of Abd al-Razzaq al-Sanhuti
Egyptian Jurist and Scholar”, Parts I and 11, Arab Law Quarterly, Vol. 3, No. 1 (1988), pp.
33-64 and Arab Law Quartery, Vol. 3, No. 2 (1988), pp. 182-218, and Amr Shalakany,
“Between Identity and Distribution: Sanhiiti, Genealogy and the Wil to Islamise,” Isamic
Law and Society, Vol. 8, No. 2 (2001), pp. 201-244.

? See, for example, Nadiya al-Sanhuri and Tawfiq al-Shawi, a/Sanhiri min Khilil Awriqibi al-
Shakhgiyya (Cairo: Dar al-Shuraq, 2002), pp. 134-135 and pp. 150-151.
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Implications of Figh al-Aqalliyyat tor Non-Muslims in
Muslim Majority States

Al-Sanhuri, despite his brilliance as a scholar of comparative law
and his substantial expertise in Islamic law, in the final analysis
lacked the Islamic scholarly credentials to carry the day, and as is
well-known, there continues to be substantial controversy wheth-
er al-Sanhuri’s code is sufficiently Islamic. What is significant
from the perspective of this chapter, however, is that the current
discourse of figh al-aqalliyyat provides substantial normative justi-
fication for al-Sanhuri’s project of generating a modern system of
Islamic law that is able to win the support of all citizens, whether
or nor Muslim. Just as al-Sanhuri imagined an abstract body of
substantive Islamic law that he described as universal and immu-
table but whose practical and detailed manifestations could
change based on time and place, so too jurists involved in the
practice of figh al-aqalliyyat go beyond the particular historical rul-
ings of Islamic law and try to derive from them abstract rules that
allow them to argue that the principles protected by these ab-
stract rules are in fact being satisfied by democratic principles.

So, the question naturally arises: if it is permissible to argue that
the fundamental goals of Islam are met in a democratic society, why
should democratic constitutions be limited to non-Muslim states?
Isn’t it the case that if Muslim-majority countries adopted legal or-
ders that satisfied standards of democratic legitimacy that such poli-
ties would be equally capable to satisfy the requirements of Islam for
a just order, if not more so? The concluding part of this chapter will
make the case that indeed, just as Muslim jurists have argued that
democratic states satisfy the goals of Islam with respect to political
organization, so too would a democratic legal order satisfy Muslims’
obligations even in contexts where they are majorities.

The first step in making this case is that the distinction be-
tween the obligations of Muslims in a minority context and when
they are in a majority context ought not to be relevant from the
perspective of what Islam deems to be the minimum conditions
required for a state to earn the political loyalty of Muslims. Giving
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too much weight to the empirical fact that Muslim minorities are
politically weak at the present time reflects the continued influence
of the juristic division of the world between dar al-Iskim and dar al-
harb, a classification that has come under increasing criticism by
Muslim jurists in the post-World War II era. As Wahba al-Zuhayli
argued in his book Islam and International Law,' the fact that con-
temporary international law guarantees the most valuable rights in
the eyes of Islam — namely, the right to preach Islam peacefully
without active opposition by governments who are to take an offi-
cially neutral position vis-a-vis Islam — means that offensive jibad is
no longer an Islamic requirement. He goes on to argue that the
spread of norms of peaceful relations among states, religious free-
dom, the self-determination of peoples and the prohibition against
aggressive war means that the world as become the equivalent of
one territorial jurisdiction (dar), implying that law (at least public
law) ought to be universal. Accordingly, what is significant to figh
al-agalljyyat arguments is not the numbers of Muslims in a given
non-Islamic state, for if that were the case their obligations would
vary depending on the percentage of Muslims in the general popu-
lation; rather, what is significant is whether the legal order of the
state itself guarantees the security of Muslims and guarantees their
ability to practise, teach and call to Islam. Once those conditions
are satisfied, Muslims are Is/amically bound to maintain their ties of
loyalty to that state even if they gain numbers and thus become
politically more powerful.

The same argument applies to states in which Muslims com-
prise a majority of the population: if the state provides the same
guarantees then the interests of Islam are sufficiently protected and
there is no need for the state to be structured expressly as an in-
strumentality for the protection of Islam or Muslims. Just as
Zuhayli argued that the need for offensive jihad has been rendered
obsolete because of the realities of the post-World War II interna-
tional order, namely, its protection of the independence and sover-
eignty of states, its commitments to human rights, and govern-

' Wahba al-Zuhayli, al-“Alagat al-Duwaliyyah fi al-Islam Mugaranah bi--Qanin al-Dawli al-
Hadith (Beirut: Mu’assasat al-Risalah, 1981).
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ments’ neutrality with respect to Islam,' it would seem that the
need to have a state dedicated to the protection of Islam would
also be obsolete. Ironically, this argument is confirmed by various
rules that in the pre-modern period prohibited non-Muslims from
exercising power (wilayah) over Muslims.

The juristic assumption motivating this rule was that the non-
Muslim would rule based on his or her (false) conceptions of reli-
gion, not that he would be applying just law. This would imply that
where a non-Muslim citizen is applying or enforcing the rules of
what is a just legal system, the mere fact that its officials are non-
Muslims does not transform the legal system into an unjust order.
The fact that the disbelief of legal officials is not relevant to the
justice of the non-Islamic legal order is obvious in the case of
western democracies which despite the fact that the overwhelming
majority of its political decision makers are not Muslim, the jurists
who have developed the figh al-agalliyyat discourse have not allowed
that fact to derogate from the normative justness of these coun-
tries’ political and legal institutions. There is also a pre-modern Is-
lamic precedent in support of this approach: while al-Mawardi
holds that non-Muslims are not eligible to serve as wazir tafwid,
they are eligible to serve as wagir tanfidh. The reason is that the
former exercises discretion in the name of the Muslim community,
whereas the latter simply enforces rules that Muslims themselves
have already made.

The same analysis applies to non-Muslim citizens of a demo-
cratic state; whether Muslims are majority or minority of that popu-
lation, all officials are bound to enforce a law that applies to all citi-
zens and that is the product of their collective deliberation. Such an
official, whether he is Christian, Jew, Hindu or Buddhist, is bound to
apply this body of democratic law and is not permitted to apply his
or her own religious conception of what is true or right. If such an
official did so, it would constitute an abuse of power for which the
law would provide a remedy. In short, a democratic state provides
protections against the threat that non-Muslims would use their po-

" Fadel, supra note 80, pp. 46-48.
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litical power to discriminate against, dominate, or persecute Mus-
lims. If that fact can be relied upon to legitimate Muslims’ residence
in democratic states in which they are the minotity, it applies a fortiori
to states where Muslims are the majority since minoritarian religious
communities would be extremely concerned, from a practical per-
spective, to do anything that would suggest they wish to use their
political power to oppress Muslims.

In short, if we accept the conclusion of the emerging dis-
course of figh al-aqalliyyat that democratic political life is sufficient
to protect the interests of Islam and Muslims where they are a
minortity, then a fortiori it is sufficient to protect them in circum-
stances where they constitute the majority. In this latter situation
they are even in less need of special privileges from the state to
maintain the health of the Muslim community, teach Islamic doc-
trines, and call others to it.

Not only does consistent application of the principles es-
poused in the figh al-aqallipyat discourse require their application
also to states in which Muslims form the majority, so too does
prudent politics. Muslim-majority states should recognize that the
existence of flourishing and prosperous Muslim communities in
the developed world is in the interests of Muslim-majority coun-
tries. Yet, the failure of Muslim-majority countries to adhere to the
equality requirements of democracy serves to undermine the ability
of Muslim citizens of non-Muslim states to exercise fully their
rights as citizens.

Elements of those countries hostile to Islam and Muslims use
the persistence of political discrimination against non-Muslims and
rules criminalizing or penalizing apostasy are used to argue that
Muslims are not morally committed to the prevailing democratic
order and therefore are not entitled to its protections. Even though
such an argument reduces Muslims to a group rather than treating
them as individuals, and as such represents a violation of democratic
commitments to equality, this argument has gained and is continu-
ing to gain attraction, especially in Europe. Indeed, the European
Court of Human Rights in two decisions, Refah Party v. Republic of
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Turkey' and Shabin v. Turke),” has essentially taken the position that
Islam is inherently anti-democratic and therefore governments are
permitted to take steps to regulate it that would not be permissible
with respect to other religions or associations. Recently, a prominent
Oxford-based philosopher of law, John Finnis, has begun to make
open calls for European governments to create incentives for Mus-
lims to leave Europe, again based on the argument that Islam is in-
herently opposed to democratic politics.”

Public discussion of such policies, even if they are not adopt-
ed in the short-term, are extremely dangerous, not just for the
long-term interests of Muslim communities living in the west, but
also for international relations. To the extent that jurists like al-
Zuhayli have argued that doctrines such as dar al-parb and offen-
sive jihad are obsolete, it was based on the notion that non-
Islamic states are capable of treating their Muslim citizens with
respect and equality. To the extent non-Muslim states adopt laws
that are overtly hostile to Islam and Muslims, however, al-
Zuhayli’s argument concerning the secure place of Islam in to-
day’s world will appear less and less convincing to Muslims who
might begin to listen to more radical voices.

Given the fact that the undetlying logic of figh al-aqalliyyat’s
justification of democracy also applies to Muslim-majority states,
and the importance of diffusing even the appearance of a conflict
of civilizations, it appears critical that Muslim-majority states take
decisive steps to incorporate their non-Muslim citizens into the
decision making structure of their states in a manner consistent
with democratic norms of equality. The Islamic movements in
Muslim states too should make this one of their own priorities.
Many individuals in Islamic movements have benefitted from the
freedoms of liberal democracy; they should have the unique
combination of theory and practice to carry the day against ele-

"' Refah Partisi (The Welfare Party) and Others v. Turkey, nos. 41340/98, 41342/98,
41343/98 and 41344/98, CHR 2003-1I — (13.2.03) (Feb. 13, 2003).

* Layla Sabin v. Turkey, no. 44774/98 (Nov. 10, 2005).

} John Finnis, “Endorsing Disctimination between Faiths: A Case of Extreme
Speech?” (2008), available at h#tp:/ / wwmw.ssrn.com/ abstract=1101522.
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ments in the Islamic movement who would wish to continue, if
not enhance, the marginalization of non-Muslims for the domes-
tic politics of Muslim-majority states.

Conclusion

Islamic law, from the eatliest days of the Prophet’s migration to
Madinah, has been careful to distinguish between rules that are ap-
plicable in Muslim territory and non-Muslim territory. Islamic law
permitted Muslims to live in a non-Muslim territory provided cet-
tain conditions were met, specifically that Muslims could manifest
their religion. Conversely, Islamic law allowed non-Muslims to live
permanently in Islamic territory as protected pereons provided
they agreed to abide by the non-religious elements of Islamic law.

In the post-World War 1II era, with the spread of international
law, human rights and global norms of governance, the rights of in-
dividual citizenship have supplemented the rights of communities.
Accordingly, Muslims living outside of Islamic territory enjoy, theo-
retically at least, rights equal to those of their non-Musim country-
men. In return, however, Muslims are expected to bear equally the
duties of citizenship in the non-Muslim state.

The new citcumstances, in which Muslim minorities find them-
selves, particularly in Western democratic countries, have given rise
to a new juristic discourse known as figh al-aqaliyyat ot jutisprudence
of minorities. This body of jurisprudence has attempted to normal-
ize the relationship of Muslim minorities as citizens to their states of
citizenship, even though the majority of the population is non-
Muslim. Significantly, jurists engaged in this discourse have stressed
the fact that the array of rights guaranteed in democracies are suffi-
cient to ensure that Muslims live with honour and dignity, and the
right to express Islam, including, by calling others to it. On this ba-
sis, they have agreed that the presence of Muslim minorities as citi-
zens of democratic states is religiously perrimissible.

On the other hand, the same logic these jurists have used to
legitimate the presence of Muslim citizens in non-Muslim countties
implies that even in Muslim-majority situations, a democratic state
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that is religiously neutral, provided it is otherwise just, ought to suf-
ficiently protect the honour and dignity of Muslims, and their right
to manifest Islam and call others to it.

This calls into question the need for an explicitly Islamic state
to protect Muslims’ interests as Muslims. To the extent that we
accept figh al-aqalliyyat as representing a legitimate interpretation of
the Shati'ah for Muslims living as minorities, it would seem that
Muslim majorities should also be required to treat non-Muslims
with the same level of equality that they demand of non-Muslims
when Muslims are minority.

Not only is this demand normatively just, at least in light of
the claims of figh al-aqalliyyat, it is also a good policy in today’s in-
terconnected world, which some jurists have said ought really to be
deemed one legal jurisdiction (dar). It undermines the security and
well-being of Muslim minorities for Muslim majority jurisdiction to
claim a right to subject non-Muslim minorities to discriminatory
legislation — such as qualifications for public office or access to di-
vorce — while demanding that the Muslim minorities enjoy the
same rights as their non-Muslim majority co-citizens.

While this would represent a departure from the traditional
logic of the relationships of dhimma, it would nevertheless be
consistent with the higher goals (maqasid) of Islamic law which
seek to maintain peaceful co-existence with non-Muslims who are
prepared to live in peace and mutual respect with Islam.



CHAPTER 5

Non-Muslims’ Citizenship in Islamic Law: A
Critique from a Constitutional Perspective

Sayed Sikandar Shah Haneef

Introduction

The discourse on the position of non-Muslims in an Islamic state
has been one of the most contentious issues for no less than one
century now. Two factors have triggered this. First, both tradi-
tionalists and some non-Muslim researchers insist that non-
Muslims in a Muslim state are 7pso facto dhimnis (or second class
citizens). Second, the fear that attempts by some Islamists at rein-
stating the Shari‘ah Law," will inevitably involve the restoration of
dhimmi status to non-Muslim inhabitants in Muslim states. To un-
lock this mystery, the recent literature embodies three divergent
approaches, traditionalist, apologist and revisionist. Consequently,

' In his in preface to Ye'or’s book, the French Christian philosopher Jacques Ellul
expressed this fear when he said: “Half a century ago the issue of non-Muslim status as
dbimmi was one of historical discussion of interest for the specialists... Muslims had no
power, extremely divided and many of them were subjected to European colonialism. ..but
the failure of secular states and the rise of Muslim revivalist with slogans, such as Islam as
‘alternative’ or ‘a solution’...the question is how to stop this...” Bat Ye or, The Dhimmi:
Jews and Christians under Islam, translated from French by David Maisel (London/Toronto:
Associated University Press, 1985), pp. 25-28. Feldman was apprehensive when he stated:
“No matter how much of a dead letter the concept of dhimmi has become, in  practice
during times of weakness in the Islamic world, this doctrine of Islamic supremacism was
never reformed or rejected.” J. Esposito & N. Feldman, “Is There a Role for Shariah in
Modern States?,” hrp:/ [ www.jibacwatoh.org/ 2008/ 10/ jobn-esposito-noab-feldman-working-to-make-
the- world-safe-for-shariah.himl (accessed 29/10/2009).
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beyond religio-political rhetoric, the discourse needs to move
from the divisive communalist versus universalist' squabble to
that of constitutional discussion in Islamic jurisprudence. The
chapter represents an attempt to articulate the traditional para-
digm of the issue, to delineate the alternative construct for advo-
cating equal citizenship to non-Muslim minorities in modern
Muslim majority states, and to critically unpack the paradoxes
which have tainted the whole discourse on the issue with the ul-
timate end of pointing to constitutional jurisprudential founda-
tions” for equality project within the parameters of Islamic law.

The Traditionalists’ Conceptualization

Within this paradigm we can place the vast majority of pre-
modern, modern and contemporary Muslim jurists. They are of the
view that non-Muslim minorities are protected people who cannot
be treated equally with Muslims not only as a symbol of Muslim
political superiority over them, but also for religious reason as en-
shrined in authoritative texts of the Qut’an and Sunnah. For in-
stance, the Qut’an (2:110) declares Muslims as supetior to any oth-
er religious groups by virtue of being the followers of Islam: “You
are the best community that has been raised up for mankind.” To give effect
to such a different treatment, the Qur’an explicitly imposes a trib-
ute poll tax known as jzyah on non-Muslim groups under Islamic
rule: “Fight against those who have been given the scripture and... follow not
the religion of truth until they pay the tribute readily, being brought down.”
(Qur’an, 9:29) The following Prophetic tradtion reiterated the
same principle when it stated:

"This problem has been incidentally seen as such by Senturk. See Recep Senturk,
“Sociology of Rights,” in Abdul Aziz Said et a/. (eds.), Contemporary Islam (L.ondon and
New York: Routledge, 2007), pp.138-139.

* This dimension represents a complex question, which, if not tackled, the traditional
understanding of the issue will continue to reign the juridical landscape. This
intellectual hurdle was sensed by Mokhtari when she presented her critical review of
the book under the title, Islans and the Challenge of Human Rights, authored by Abdulaziz
Sachedina. See Shadi Mukhtari’s book review, “Islam and the Challenge of Human
Rights by Abdulaziz Sachedina,” American Journal of Islamic Social Sciences, 2010, Vol. 27,
No. 4 (2010), p. 92.
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Fight in the name of God and in the way of God. Fight against those
who disbelieve in God. Make jihad; do not embezzle the spoils; do
not break your pledge; and do not mutilate (the dead) bodies; do not
kill the children. When you meet your enemies who are polytheists, in-
vite them to three courses of action. If they respond to any one of these
You also accept it and withhold yourself from doing them any harm.
Tnvite them to (accept) Islam; if they respond to you, accept it from
them and desist from fighting against them.... If they refuse to accept
Lslam, demand from them the jigyah. If they agree to pay, accept it
Sfrom them and hold off your hands. If they refuse to pay the tax, seek
God'’s help and fight them."

Accordingly, this pattern of articulation of the issue has been a
major theme not only in classical juristic treatises but also features
prominently by way of reproduction by jurists of the same genre
and tendency up to our time. Two major issues detailed by these
jurists include non-Muslims’ duties and rights in a Muslim state. As
for duties, the most highlighted restrictions® imposed on non-
Muslim subjects include wearing of distinctive dress and sounding
of bells discreetly, which allegedly initially were legislated for the
Christians of Syria by caliph ‘Umar Ibn al-Khattab, by a virtue of
an alleged pact known as alshurit al-‘umariyyah (Umar Ibn al-
Khattab’s terrns).3

As regards rights, it is however, argued that non-Muslim sub-

' Fazlul Karim, Mishkdt al-Maséibil (Delhi: Islamic Book Setvice, 1994), vol.. 2, p. 389.

* The books on Islamic international relations list a number of other discriminatory
laws against non-Muslim minorities, which are out of the ambit of this study to be
delineated. But one instance is a report by Ibn Khathir who reported that the Chris-
tians who made this pact with ‘Umat said: “We made a condition on ourselves that we
will neither erect in our areas a monastery, church, or a sanctuary for a monk, nor
restore any place of worship that needs restoration nor use any of them for the pur-
pose of enmity against Muslims.” Sobhi Mahmasani, a/-Qanin wa al-"Aligat al-
Dawljyyab fi al-Isiam (Beirut: Dar al-Tlm I al-Malayin, 1982), pp. 101-102.

’ In spite of controversy surrounding the authenticity of this document by ‘Umar, both
classical and modern conservative jurists have detailed them in their works. For details see,
Muhammad ibn Aba Bakr Ibn Qayyim al-Jawziyah, Apkdm Abl al-Dhimmabh, edited by
Sobhi al-Salih and with a foreword by Muhammad Hamidullah (Beirut: Dar al-Tlm i al-
Malayin, 1983), Vol. 1, p. 121; Mahmasani, ibid. For ctiticism of ‘Umat’s terms see,
Muhammad ibn Ahmad al-Dhahabi, a~Mughni fi al-Du‘afa’ (Beirut: Dar al-Kutub al-
‘Tmiyyah, 1997), Vol. 2, p. 524.
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jects of an Islamic state enjoy full protections in terms of their
life, property, faith and worship, trade, and personal law. For in-
stance, modern conservatives such as Abd al-Karim Zaydan
proudly state that:

When non Muslim citizens live under Islamic sovereignty,
they enjoy a special status and are known along with other
minorities as ahl al-dbimmah (dhimmis). Dhimmah in Arabic
means safety, security, and contract. Hence, non-Muslims
are called dhimmis because they have agreed to enter into a
contract of protection by God, His Messenger and the Is-
lamic community, which grants them security. This security
granted to dhimmis is like the citizenship granted by a gov-
ernment to an alien who abides by its constitution, thereby
earning all the rights of a natural citizen. Thus, upon the
preceding basis, a dhimmi is a citizen of the Islamic state, as
described by Muslim jurists.1

To some researchers outside the Islamic faith, the above per-
spective is monolithically paradigmatic of the Islamic stand on
non-Muslim minotities which has to be feared and deplored.

To call a non-Muslim dhinmmi citizen (a protected person) by
itself is not only unoriginal but also a misnomer as it implies that
the dhimmi has never been prosecuted or maltreated “except acci-

1

Abdul Katim Zaydan, Abkam al-Dhimmiyyin wa  al-Musta’ninin - fi’Flslam  (Beirut:
Mu’assassat al-Risalah, 1985), pp. 49-51 & 63-66. Other noted modetn scholars from the
Arab wotld adopting the same approach include Abbas Shuman, a/- Alagat al-Dawliyya fi’I-
Shari‘ah al-Iskamiyyah (Cairo: Dar al-Thaqafah, 1999), pp. 37-38; Subhi Mahmasani, a/~Qaniin
wa al-Alagat al-Dawliyyah fi al-Iskim, pp.101-102; Shawkat Muhammad Ulyyan, a/Nizdm al-
Spasi i a-Iskim (Beirut: Diar al-Fikr, 1998), p.163; Muhammad Sadiq Afifi,, a/lskim wa al-
“Alagat al-Dawliyyah (Beirut: Dar al-R2’id al-‘Arabi, 1986), p. 293

? One of the most well-known authorities among them is Bat Ye’or in a number of
works, especially her book The Dhimmi: Jews and Christians under Islam. Esposito described
her as “the great historian of jibad and dhimmitude.” See John Esposito & Noah Feldman,
“Is There a Role for Shari‘ab in Modern States?” in htsp:/ | www.jibadwatch.org/ 2008/ 10/ jobn-
esposito-noab-feldman-working-to-mafke-the-world-safe-for-shariab.htm! ~ (accessed  29/10/2009).
Nevertheless, sympathetic voices within Orientalism, such as Thomas Arnold and
Gustave Lebon, who saw the institution of dhimmab in a somewhat positive light, could
be regarded as faint voices. See T.W. Arnold, The Preaching of Islam: A History of the Propa-
gation of Muslim Faith (London: Constable & Company Ltd., 2 ed, 1913); Gustave
Lebon, Hadarat al-Arab, translated from the French by Muhammad Adel Zuaytar (Cairo:
Hindawi Foundation for Education and Culture, 2013).
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dentally.” For instance, in his preface to Bat Ye’or’s book, Jacques
Ellul maintains that such an assertion is dubious on many
grounds, including the following:

1. Etymologically a “protected person’ is a concept which
existed in ancient Rome. A protected person was called a cent or
protege. This applied to the alian who was had always under the
fear of aggression that any Roman citizen could commit against
him, unless he became a protégé of a patron from among the in-
fluential Roman citizens.

2. Juridically, the dhimmi status accorded to the non-Muslim
residents by virtue of a treaty (‘aqd al-dhimmah) between him (and
his group) and Muslims by itself was a “‘concessionary charter.” As
such it, was both arbitrary and inequitable in its purport; arbitrary
in the sense that only the grantor could decide what to concede in
it and when to rescind it. Inequitable as well, as it supplanted “the
natural rights of non-Muslims as humans “to those defined and
timed by the charter. Accordingly, legally speaking, the rights en-
joyed by non-Muslims in a Muslim state were “conceded rights”
(in contradistinction to fundamental rights).'

Claiming to analyze the issue from the dbimmi vantage point,
and not as “how his master saw him,”* Ye’o starts her premise by
coining her own operational definition of dhimmi as being “the
non-Arab and non-Muslim nations and communities that were
subjected to the Muslims’ domination after the conquest of their
territories by the Arabs.”” She went on to say that dhimmis were the
victims who were vanquished by force, after a war or after a defeat
and tolerated in their own homeland of which they were dispos-
sessed. The dhimmah status in short represented the behavioural
pattern and way of thinking that the “conquerors” displayed to-
watds the “conquered.” To her, the dhimmi contract “represented
the institutionalization of opptession by a military organization”

'Y’ or, The Dhbinmis, pp. 30-31.
>Ye o, The Dhimmis, p.38.

? Ibid., p. 35.

* Ibid., pp. 37-38.

> Ibid.
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. . . 91
or “a formal expression of a legalized persecution.

Furthermore, Ye’ or dismisses the idea that the dbimmi pact in
terms of protection of rights has been specific to Islam. To her,
such privileges were copied from Roman and Greek emperors
who accorded them to the Jews but the clergy endeavoured to
curtail them.”

To Esposito and Feldman, modern Islamic apologists, how-
ever, commit gross factual error when mentioning the Qur’an’s
recognition of Jews and Christians as distinct religious communi-
ties in order to equate the stipulations of Islamic law with mod-
ern-day notions of freedom of thought and tolerance.” Non-
Muslims were in fact decidedly second-class citizens as men-
tioned in the Qur’an (9: 29): “to humiliate the non-believers.”* In
the Sharfah such a state of submission is known as the dhimmah
(under the protection of the Muslims) and those within it are
dhimmis (protected (or guilty) people).”

To support this conclusion, they marshal the views of most
famous classical authorities on the subject, such as Ibn Kathir. To
them, Ibn Kathir maintained that the dhimmis must be “disgraced,
humiliated and belittled. Therefore, Muslims are not allowed to
honour the people of dhimmah or elevate them above Muslims,
for they are miserable, disgraced and humiliated.”® Likewise, they

! Ibid.

% Ibid. See also, Dhimmi, httpAlwww.readingislam.com (accessed 22/03/2010).

? Ibid.

4 More often than not, the portion of the verse in question is taken out of context and
then all types of interpretation and extrapolation are made. The immediate context of
the verse and its text, however, make it clear that the alleged “humiliation of non-
bilievers” is actually qualified by being the outcome of Muslims’ victory of them in
war. The verse thus reads: “[And] fight against those who — despite having been
vouchsafed trevelation [aforetime] — do not [truly] believe either in God or the Last
Day, and do not consider forbidden that which God and His Apostle have forbidden,
and do not follow the religion of truth [which God has enjoined upon them] till they
[agree to] pay the exemption tax with a willing hand, after having been humbled [in
wat].” Even under such circumstances, according to interpretations by outstanding
exegetes, only people of financial ability (yad) “are liable to the payment of jigyah.”
Asaad, The Message of the Qur'an, p. 315. — Editor.

> Esposito & Feldman, “Is There a Role for Shari‘ah in Modern States?”

* Ibid.
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quoted al-Suyuti who held that the verse “to humiliate the non-
believers™ is a clear proof that the jigyah should be taken in a hu-
miliating way from dbimmis, namely the taker sits and the dbimmi
stands with his head bowed and his back bent. The jigyah is
placed in the balance and the taker seizes his beard and hits his
chin. He concedes, however, that al-Nawawi1 dissented by saying
that “This manner of taking jizyah from non-Muslims is invalid.”
Nevertheless, the tolerant dicfa by al-Nawawi cannot carry any
weight which was also refuted by eminent Qur’anic exegetes like
al-Zamakhshari, who argued that the jigyah should be collected
“with belittlement and humiliation.”

Nevertheless, others like Bernard Lewis’ have taken some-
what a positive view of the concept by criticizing Ye’or and simi-
lar exponents of sheer generalization, exaggeration of persecution
incidents and ignoring the highest levels of cultures that non-
Muslims achieved under Muslim rule.*

However, such sympathetic voices are dismissed by branding
them as “glamorizers” of the past and refuting them as selective
and failing to understand the juridical implication of dhimmis as
people with ‘conceded rights’. Even in terms of right to profess
their own religion or economic rights, dhimmis were not different
from the slaves in the first century AD, who also held position
and made personal achievements.’

The quasi-Revisionist Model

This camp encompasses apologists from both human rights advo-
. . . .6 ..
cates particularly those from outside the seminaries,” and their ju-

" Ibid.

> Ibid.

? Others who criticized Ye or include S. D. Goitein and N. Stillman. See Ibid, p. 32.

* Ibid.

> Ibid. p. 33.

° By way of example see, Saced Ismail Sieny, Muslim and Non-Muslim Relation (Riyadh:
yadh: King Fahd National Library, 2005), pp. 28-29; Report of Seminar held in Ku-
wait, December 1980, Human Rights in Islam (Kuwait: University of Kuwait,
1982), p.17; Muhammad Taqi Jafari, A Comparative Study of the Two Systems of
Universal Human Rights (Tehran: ALHODA International Publishers,1999), pp.284-
285; Abdulaziz Othman Altwaijiti, Islam and Inter-religions Coexistence on theThreshold of
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rist’s counterparts from the figh community. The shared core of
their methodology is their “back projection” of human rights notion
into the Islamic framework but with vatried approaches. For in-
stance, the human rights’ strand of this approach, being ignorant of
the complexity of the issue in question, fends to make absolutist clainss,
such as ‘Islam guarantees equal rights to all of its citizens irrespec-
tive of their creeds’. The figh literate ones, on the other hand, strug-
gle to negotiate between the traditional notion of dhimmah and mod-
ern concept of citizenship. In this process of accommodation, they
have no choice but to be apologetic by emphasizing the dhinmmis’
rights by purposely avoiding or downplaying the hard question of
dhinmmis’ obligations in a majority Muslim state. For instance, Su-
zanne Haneef as a representative of the absolutists’ camp states:

Islam does not permit discrimination in the treatment of
other human beings on the basis of religion or any other cri-
teria... it emphasizes neighbotliness and respect for the ties
of relationship with non-Muslims ... within this human fami-
ly, Jews and Christians, who share many beliefs and values
with Muslims, constitute what Islam terms .45/ al-Kitab, that
is, People of the Scripture, and hence Muslim have a special
relationship to them as fellow upholders of Scriptures.1

To Haneef, the word dhimmah (pl. dbimam) literally means “pro-
tection, care, custody, covenant of protection, compact, responsibil-
ity, answerableness, financial obligation, liability, debt, inviolability,
security of life and property, safeguard, guarantee, security.”” Tech-
nically, people designated as ah/ al-dbimmah consist of “the free non-
Muslim subjects living in Muslim countries who, in return for paying
the capital tax, enjoyed full protection and safety.”

Conversely, apologists, by and large, are defensive by contend-

ing that the dbimmalh status is more privileged than citizenship
fastered by man-made constitutions. For instance, Jamal Badawi

the 21" Century (Riyadh: Mansharit al-Munazzamah al-TIslamiyah wa-al-‘Ulam wa-al-
Thaqafah (ISESCO), 1998), pp.19-25.

' Suzanne Haneef, What Everyone Shonld Know about Islam and Muslims (Lahore: Kazi
Publications, 1979), p. 173.

> Ibid.

? Ibid.
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argues that dbimmalh, means covenant and dhimmi a covenanted pet-
son, and that the dhimmi is more protected than a citizen whose
rights could be violated as a minority by the majority in Western
societies. The reason is that the dhimmi has a covenant with God,
His messenger and the community of believers; hence his rights
are stipulated in the primary sources of Islamic law, namely the
Qur’an and the authentic Sunnah.' The fact that dhimmis have to
pay jizyah does not make them second-class citizens as it is com-
mensurate with the obligation of gakdh which Muslims have to
pay. The reason is that dhimmis enjoy social security provided by
the state on the same footing as Muslims. To Badawi, “the term
Jizya literally comes from the word jaza’, which means something
in return for something, i.e. services, defense and social security in
return for financial contribution.”

However, being aware of the controversy over the concept of
dbimmah, he acquiesces that historical instances of religious disso-
nances were warranted by political hostilities which some caliphs
took on the basis of alsiyasah al-shar‘iyyah (Shariah-based policy);
they were circumstantial decisions and cannot be regarded as part of
basic and sustained legislation in Islam.’

Joining him al-Zuhayli maintains that the 7/gyah non-Muslims
pay corresponds to the zwkah (enjoined upon Muslims) as a re-
turn for protection that state accords to them; it is wrong to as-
sume that dbzmmis become second-class citizens on this account
and by virtue of some other restrictions placed on them. It is nat-
ural for every state to impose restrictions on some of its citizens
if the situations warrant so. Nevertheless, being conscious of the
restrictive notion of dhimmah, he advances the view that dhimmis in
tact enjoy several rights and not full protection as enjoyed by Muslim
citizens of an Islamic state.*

In an attempt to harmonize the dhimmah concept with the
modern notion of citizenship, al-Qaradawi suggests that the jigyah

U “Dhimmi”  httpllwww.islamonline.net/ livedialogne/ english/ Browse.asp2hGuesHD=£iKTq9
(accessed 2210312010.

? Ibid.

> Ibid.

* Wahba al-Zuhayli, al-Isiam wa Ghayr al-Muslimin (Beirut: Mu’assassat al-Risalah, 1981),
pp. 139-142.
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could be replaced by some other taxes as ‘Umar called it charity
(sadaqah) instead of jizyah in the case of the dbimmis of Bantu al-
Mustaliq,' who disliked its name.” However, he is constrained by
his traditional episteme which makes him fall back on apology by
submitting that the term dhimmah is the name given for non-
Muslim nationals similar to the concept of constitutional citizen-
ship in modern times. The j/gyah imposed on dhimmis is neither a
symbol of humiliation nor a penalty for non-conversion to Islam
as skeptics try to conceive. Instead, it is a substitute for not pay-
ing the zakah and not taking part in jibid.

One may not necessarily agree with the analogy between the
obligation of Muslims to pay gwkah and the imposition of jigyah
on non-Muslims on one obvious ground: that the former is an act
of worship while the latter’s ratio legis, according to classical ju-
rists, lies in the fact that it serves as a fee in return for the exemp-
tion of dhimmis from military service. Moreover, al-Qaradawi’s
interpretation may not offer any reform proposal to reformulate
the law of dhimmab.

Another quasi-renewal attempt was made by some revivalists
like Mawdudi who considered the natural born non-Muslim sub-
jects as a distinct category from dhimmis (conquered ones). He
maintained so when answering to aninterlocutor as to whether
Jizyah can be imposed upon the non-Muslims of Pakistan.
Mawdudi asserted that “since they (natural born ones) have neither
been conquered nor made subjects as a result of a treaty, there-
fore, they form a different class.”

The Equal Citizenship Legislative Construct

This group represents those who call for a fresh thinking of the
non-Muslims’ figh of nationality in a Muslim state albeit their var-
iant frame works, which is hailed and lauded as alternative ap-

" Yusuf al-Qaradawi, Ghayr Muslimin fi al-Mujtama* al-Islimi (Cairo: Maktabat Wahbah,
1992), pp.7-64. Also see his al-Agqallyyat al-Diiyyah wa al-Hall al-Islimi (Beirut: al-Maktab
al-Islami, 1998), pp.13-33.

? Ibid.

> Thid.

* See Dhbimmi.http:llislamicworld.net/ slamicstate/ non_mmslim.htm (accessed 23/03/2010).
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proach by some modern thinkers.'

The thrust of the arguments pridiced by this group is that all
the textual evidences detailing the legislation on dhimmalh are con-
textual and situational, hence representing contingent Islamic
laws in a historical setting which no longer exists today. Stressing
this, Javed Ahmad Ghamidi says:

Certain directives of the Qur’an were specific only to the
Prophet Muhammad against peoples of his times, besides
other directives. The campaign involved asking the poly-
theists of Arabia for submission to Islam as a condition for
exoneration, others for jizyah... Therefore, after the
Prophet and his companions, there is no concept in Islam
obliging Muslims to wage war for propagation or imple-
mentation of Islam.”

Taking note of the historicity of the concept, Fathi Osman,
also pointed out that:

The precepts relating to Ab/ al-Dhimmah or the non-Muslim
inhabitants of the Muslim state are very advanced in terms
of achieving justice and good treatment, in case they are
placed within their historical context, and compared with
what was happening in the major states at the time. Howev-
er, our age has witnessed democracy, which aftirms com-
plete equality between the citizens, and the Islamists should
espouse the political rights of non-Muslims, and not only
the rights traditionally given to A4/ al-Dhimmah.

Ahmad Kamal Abu al-Majd also expressed similar view by say-
ing that there no doubt about the dbinmah being a historical expres-
sion of rights and duties guaranteed by the founding soutces of Is-

' Nielson maintains so. See Jorgen S. Nielson, “Contemporary discussions on Religious
Minorities in Muslim Countties”, Muskin-Christian Relations, Vol. 14, No. 3 (2003), p. 29.
However, Saeed still regards this voice as apologetic which we discuss later. See Abdullah
Saeed, “Rethinking Citizenship Rights of Non-Muslims in an Islamic State: Rashid al-
Ghanushi’s Contribution to the Evolving Debate,” Iskan and Christian-Muskin Relations, Vol.
10, No. 3 (1999), p. 319.

2 Dhimmi.http:/ [ readingislam.com (accessed 22/03/2010.

? Fathi Osman, Sharia in Contemporary Society (California: Multimedia Vera International,
1994), p. 73.
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lamic law but today the “conditions originally necessary for this in-
stitution no longer exists. Thus a constitution which today guaran-
tees full civil and religious rights to all would be fully in harmony
with the Shari‘ah.”

Giving force to this aspect, Amman’s Royal Academy for Is-
lamic Civilization Research Report concluded that,

The dhimmi covenant should be looked upon in a different

light today, for the systems that define and organize rela-

tions have changed and are now governed by international

law. Motreover, those who were once called dbimmis are

nowadays an integral part of their country’s whole popula-

tion. They participate in defense of their country on equal

footing with Muslims and pay the various taxes imposed

under the new systems by modern states which supersede

the jz’gyaly.z

In defending this perspective, El-Erian argues, in his intro-
duction to Ghannushi’s book, that the normative and permanent
position of Islam as embodied in the unity of mankind, justice,
equality and other egalitarian principles does not discriminate be-
tween Muslims and non-Muslims in matters of nationality.” This
is lucidly clear from many textual evidences including the follow-
ing verses and Prophetic traditions:

1. Let there be no compulsion in religion: truth stands out clear from er-

ror (Qut’an, 2: 256), and: Wilt thou (Mubammad) then compel

mankind, against their will, to believe! (Qurt’an, 11: 99).

2. He who unfairly treats a non-Muslim who keeps a peace treaty with

Muslims, or undermines his rights, or burdens him beyond his capacity, or

takes something from him without his consent; then 1 am bis gpponent on

the Day of Judgment.’

" Quoted in Nielson, “Contemporary Discussions on Religious Minorities in Muslim
Countries,” p. 300.

> Amman Royal Academy for Islamic Civilization Research, Treatment of non-
Muslims in Islam (Jordan: Albait Foundation, 1992), p. 28.

? Rashid Ghannushi, T/e Right to Nationality Statns of Non-Muslim Citizens in a Muslim Nation,
tans. M.A. El-Erian, New York: Islamic Foundation of Ametica, 1990), pp. 11-12.

¢ Karim, Mishkat al-Masabih, Vol. 2, p. 404.
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3. He who harms a non-Muslim who keeps a peace treaty with Mus-

lims has harmed me, and he who harms me has harmed God."

4. He who kills a non-Muslim who keeps a peace treaty with the Mus-
limes will not smell the scent of Heaven, though its scent can be traced to

as far as a march of 40 years.

This position was fully taken into account by sensible voices
among classical jurists like al-Qarafi when he emphatically said, “He
who transgresses against them (dbimmis) — even with a mere word of
injustice or backtalk — has jeopardized the covenant with God and

His Prophet (5.45) and the covenant of the religion of Islam.””

El-Awa is more constitutionally methodological when he

states that,

The basic principle of citizenship was founded by the
Prophet when he declared a collective concept of citizen-
ship for both Muslims and non-Muslims in the Constitu-
tion of Medinah, i.e., Muslims and the Jews of Medinah are
one single community with no place for second-class citi-
zens. This together with the general Qur’anic commands
on kind treatment of people irrespective of their religious
affiliation represents the de jure position of Islamic law on
this point. Hence, specific injunctions sanctioning unjust
treatment were meant to cater for specific circumstances.
Modern nation-states represent a new kind of Islamic sov-
ereignty to which much of traditional jurisprudence cannot
apply. Reasoning based on ijtihad must be used to deduce a
new system. The modern Muslim state is the result of a
joint struggle for independence and nation building in
which Muslim majority and non-Muslim minority both
have participated. In this way, it differs sharply from the
early Muslim imperial state that was based on conquest.
Now the discourse has changed from the contract of pro-
tection (‘aqd al-dhimmah) to one of constitution (dustir) and

" Ibid., p. 403.
’Ibid., p. 494.

’ Ahmad ibn Idsis al-Qarafl, al-Furig (Beirut: Dar al-Gharb al-Islami, 1994), Vol. 3, p.

14.
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from dhimmah to citizenship /nationality (muwatanah).'
He continues by asserting that

[tthe dhimmah was a contract (‘agd) and not a posited rule
(wal */immutable law). Every contract, unlike the popular
belief, is amenable to nullifications. “Agd al-dhimmah as such
was repudiated with the demise of the state which formulat-
ed it, namely the Prophetic state and subsequent Islamic Ca-
liphates. The nation-states of today are not the successors of
the founding Islamic state (established by the Prophet). Its
continuation was disrupted by colonization. Post-colonial
Muslim states were established on the basis of a joint strug-
gle by all the citizens, Muslims and non-Muslims alike, on
the basis of a social contract (‘agd ztima‘i) unknown to our
ancient jurists.2

In juxtaposing the traditional status of protected community
with the concept of modern citizenship, Fahmi Huwaydi stated
that,

The term dbhimmah in spite of being regarded as originating
from the Prophet’s usage was part of the vocabulary of pre-
Islamic Arab tribes in their tribal relations. Thus, its use by
the Prophet could not add any juridical connotation to it ex-
cept that he employed it with a great sense of trust and ac-
countability. But it lost its sense of responsible use in treating
non-Muslims in the course of history. As such, he does not
see any reason for adhering to its name in relation to non-
Muslims today.”

In a series of sermons delivered in 1984 at the mosque of
his Burj al-Roumi prison in Tunis, Rached al-Ghannouchi also
joins Huwaydi in considering the dhimmah concept as an historical

' Muhammad Salim El-Awa, F7 a/-Nizim al-Siyisi 13’EDawlah al-Iskimiyyah (Beirat: Dar al-
Shurtgq, 1989), pp. 255-258. See also his account of the historical utlity of ‘agd
al-dbimmabh in protecting the dhbhimmis’rights in countries like Palestine
and Egypt, “Non-Muslim Citizens in an Islamic State,” h#p:llwww.arabnews.coml?
page=5Ssection=07article=25871d=8m=5y=2003 pix=islam.jpg>category=Islam
(accessed, 2410312010).

* El-Awa, Mabid;’ al-Nigam al-Siyasi al-Islami, pp. 255-258.

’ Fahmi Huwaydi, Muwatinin la Dbimmiyin (Beirut: Dar al-Shurtq, 1990/1410), pp.
110-111.
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expression of Muslims’ relations with non-Muslims which is no
longer valid. He, like other scholars, expounds his view on the
basis of a number of Qur’anic provisions stressing justice, unity
of mankind, non-compulsion in religion, etc. For instance, God
commands justice to all:
God enjoins justice, and the doing of good, and generosity towards
Jone’s] fellow-men; and He forbids all that is shameful and all that
runs counter reason, as well as arrogance. (Qur’an, 16: 90)

Quoting the great theologian Fakhr al-Din al-Razi al-
Ghannouchi asserts that this Qut’anic provision is the key princi-
ple for which the rest of the Qut’an is a commentary and explana-
tion. The Qur’an (49: 13) also declares humans as one single race:

O men! Bebold, We have created you all out of a male and a female,

and have made you into nations and tribes, so that you might come to

know one another.

It (2: 256) also unambiguously establishes the principle of
‘no compulsion in religion’:

There shall be no coercion in matters of faith. Distinct has now be-

come the right way from [the way of] error.

In light of the above, al-Ghannushi suggests that these gen-
eral laws should be taken as the de jure position of Islam in the
context of present day situation to accord equal citizenship to all
residents of a Muslim state. On the issue of jizyah, he maintains
that the Qur’anic ruling that it should be collected “with submis-
sion” is linked to one particular event (Jews of Khaybar). Even if
we universalize it, its ratio legis was that it was paid in lieu of mili-
tary service. Since the modern state is one of shared citizenship,
military duty could be shared by all, in which case the require-
ment to pay the jigyah definitely falls away.'

By analyzing the constitution of Madinah in which the
Prophet declared Muslims together with the Jews as one willah or
ummah, Muhammad Imara sheds a new light onto the issue. To
him, communities and states are founded on shared belongings,

' Rached al-Ghannouchi, Huqig al-Muwatanah: Huqiq Ghayr al-Muslim [i al-Mujtama“ al-Iskami
(Herndon, Va: International Institute of Islamic Thought, 1993), pp. 30-53 & 101-102.
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which include creed, family, tribe, ethnic group, locality, etc.
Non-Muslims can equally be full citizens though they do not
share with Muslims in one element, namely the creed which they
have their own.'

In a nutshell that, the core of the arguments by this group is
that in the absence of “reasons for the existence of circumstances
defining dhimmah conditions originally necessary for it,” the mod-
ern concept of citizenship is the option and is in harmony with
Islamic law because: first, key constitutional principles of justice,
oneness of mankind, dignity of humans, religious diversity, equi-
table treatment, no forced conversion to Islam, etc., as embodied
in the Qur’an and the Sunnah do not recognize such dichotomy;
second, constitutional precedent of the Prophet (known as
wathiqat ot sahifat al-Madinah), predating the law of dhimmalh is an
ipso Jacto evidence of the original position on non-Muslims’ equal
nationality status in Islam.

Critical appraisal: Towards an Alternative Paradigm

The above conflicting perspectives by traditionalists and apolo-
gists are suffer from many contradictions and paradoxes pursuant
to their atomistic and out-of-context application of the legislation
on dhimmah. Like others, they have failed to appreciate the follow-
ing foundational constitutional principles necessary for the appli-
cation of dhimmah and jigyah.

1. The Qut’an (9: 29) clearly declares that dhimmab is a direct
consequence of jihad:

[And] fight against those who — despite having been vouchsafed reve-
lation [aforetime] — do not [truly] believe either in God or the Last
Day, and do not consider forbidden that which God and His Apostle
have forbidden, and do not follow the religion of truth [which God has
enjoined upon them| till they [agree to] pay the exemption tax
izyah] with a willing hand, after having been humbled [in war).

Any insistence squarely on the dhimmah institution without ad-

Quoted in Nielson, “Contemporary discussions on Religious Minorities in Muslim
Countries,” p. 301.
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vocating a policy of armed force engagement with others is not only
unwarranted but also #/tra vires in the Qut’an unless and until the
orthodoxy concedes that this legislation was situational suitable for a
set of circumstances which were radically different from ours.

It may be contended without hesitation that the legislation of
dbimmah was circumstantial in many respects. First, the novice state
of Madinah was besieged by hostile forces and the local non-
Muslims were collaborating with them;' the law of dbimmab as pos-
tulated by the orthodoxy was designed to contain such betrayals on
the part of enemy insiders. Second, in those days communal differ-
ences were resolved by means of violence; there was no effective
global body to establish dialogue and mediate between the warring
tribes or nations hence every community had its own law of war so
had Muslims. In the global world of interconnectedness the whole
wortld including Muslim nations have committed themselves to
abide by moral visions of co-existence as stipulated in the provisions
of international law” on matters of civil rights; resorting to violence
is no more a norm, thus any attempt to preserve such a concept is
not only futile but impractical and unrealistic.

2. Another stark reality neglected by the traditional school is
the fact that dbimmah was a type of nationality anchored in a kind
of political form of the government which was established by the
Prophet, and replicated under different confignrations, such as caliphate, sul-
tanate efc by the subsequent Muslim rulers. Modern Muslim nation-
states, some with constitutional monarchies others with republican
forms of political system or even Islamic democratic forms of gov-
ernments, have emerged as totally different types of political land-
scapes to which many features of the traditional Caliphate System

" The Jews in Madinah would hurl Muslims with “death upon you” greetings (a/-simu
“alaykum), instead of saying to them “peace be upon you” (al-salimn ‘alaykum). The
Christians built the mosque of mischief making (masjid dirar) with the intention of
luring the Prophet to come and assassinate him.

*>The nation states of today, among others, are under an international obligation
to accord equal citizenship to their nationals and not to discriminate against them on
account of their religious beliefs by virtue of articles 15 and 18 of the Unzversal Dec-
laration of Human Rights, 10 December 1948. For details see, Jack Donnelly, Internation-
al Human Rights (Boulder: West view Press 1998), p. 6.
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do not apply. For instance, with the exception of a few countries,
the public laws of most Muslim states consist of either Anglo-
British Common law or French Civil law. Moreover, most of these
states have embraced the idea of an elected government via popu-
lar voting system which perforce binds them to the idea of human
rights, fundamental liberties, etc. In the context of entwining prin-
ciples of international laws and institutions in a village-like globe,
an Islamic state does not have the locus standi to re-impose dhimmi
laws on its non-Muslim citizens.' Practically speaking, according to
Abdullah Laroui, the re-establishment of an Islamic State within
the frame of modern territorial states cannot be regarded (constitu-
tionally) as reinstatement of Islamic Caliphate, mainly because of
the non-existence of one of the two essential pillars of such a tradi-
tional political structure, namely solidarity (‘asabiyyah) of the pledg-
ces (munbayi‘n) as stipulated by Ibn Khaldan.”

Realizing the new and changing realities of the present, Abu
al-Majd and El-Awa are methodologically consistent when they
conclude that the dhimmah law is fixed at the level of its textual
proof, but elastic (open to 7tihad) at the level of its application. This
is a point which the conservative jurist fails to capture. Al-Shatibi
rebuked such an approach to figh when he said: “Any attempt at
understanding a textual proof and its application without regard to
its context for application would be counterproductive.”

Likewise, the Islamophobia which has led some non-Muslim
scholars to present a demonic picture of Islam and Muslims by co-
opting the orthodox version of dhimmah though understandable
cannot be accepted as an authentic position on two grounds. First, it

! Emphasizing this point, Evans rightly pointed out that to reproduce constitutional
protections while being oblivious of their ineffectiveness in today’s context will not
provide a framework for negotiating between reigious values and principles of human
rights. Carolyn Evans, “Religion, Law and Governance: Comparative and Human
Rights Perspectives,” a paper read at International Conference on Religion, Law and Govern-
ance in South East Asia, Kuala Lumpur: 29, January 2010, pp. 1-2

? Khaled Ziyadeh, book review of Abullah Laroui’s “Mafhiim al-Dawlah”, Majallat al-ljtihid
(published by Dar al-Ijtihad, Beirut), Vol. 15, No. 16 (1992), p. 359.

’ Abi Ishaq Ibrahim ibn Musa al-Shatibi, a/-Muwdfagat (Beirut: Dar al-Ma‘rifa, 1999),
Vol. 4, p. 98.
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eternally fixes a juridical concept which Muslims themselves are not
unanimous. Stressing this, Edward Said indicates that one may ques-
tion the Orientalists’ notion not only as selective, namely drawing
on most orthodox voices among the array of interpretations based
on ‘denominational schisms’, but also on sociological ground of
continued attempt to paint Islam as anti-modern since the era of
Western imperial colonization of the Muslim lands." Such an antag-
onistic presentation cannot be sustained if problematized against the
backdrop of divergence of perspectives” among the legal scholars
which is too obvious to negate. Second, it tends to revive historical
scores which not only gives rise to suspicion of malice afore thonght on
their part but also renders it less contemporary. Or else the dictum
that “objectivity cannot be claimed in humanities” may hold true in
their case as well.

The new approach, dubbed as advocating mwuwatanah for non-
Muslims has the strength of moving ahead with modernity. Being
consistent with the purposes of the Shati‘ah; and being grounded
in general egalitarian principles of the Qur’an and the Sunnah, it
is a sensible approach but with some qualifications. It has to im-
prove on its methodological sophistication in terms of Islamic
legal theory. Citing textual provisions of general import without
ugili argumentation would hardly advance the cause of renewal in
Islamic law. Some of such principles which may be invoked in its
support include: 1- consistence with the spirit and goals of the
Shariah (objectives of Islamic law) as it reconciles the Shari‘ah
with contemporary constitutional norms and removes prejudices
against Islam, 2- consideration of consequences (i tibar al-ma’dlat)
whose neglect results in reckless gtibad, and 3- prevention of draw-
ing fallacious analogies from situations with different circum-

! Heristchi quotes one of the most vocal critics of the Orientlist tradition, namely Ed-
ward Said (1993-1995). See Claire Heristchi and Andrea Teti, “Rethinking the Myths
of Islamic Politics,” in Jeff Haynes (ed.) Religion and Politics: A Survey (London: Europa-
Routledge, 20006), p. 2.

? Claire and Andrea were conscious of this fact when they pointed that since the
scriptural texts are subject to a variety of constructs by different sects and
contemporary religious thoughts, to conclude that Islam presents unified system of
values and a monolithic vision on politics and civilization is untenable. Ibid., p. 4.
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stances (fanqi al-manaf) !

It is to be noted, however, that what distinguishes most this
approach is its time-spatial appreciation of the issue of dhimmah, a
dimension which has been universally agreed by reform-minded
thinkers of wvatriant orientation. For instance, Abd al-Wahhab
Khallaf pointed out that with the exception of clearly defined text
proofs and consensus anchored on them, the bulk of the legal cor-
pus was formulated in the light of requirements and conditions of
the past, hence today’s jurist must reconsider them in the light of
their own needs and requirements.” Even a most authentic Pro-
phetic tradition can be followed only if it is concomitant with pub-
lic interest (maslaha). In the same vein, AbdulHamid AbuSulyman
pointed that to ignore the time-space factors of figh and Sunnah
would be an exercise in wrong abstraction which is likely to lead to
flawed conclusion.” To him to avoid such reckless legal hermeneu-
tics, the figh legacy has to be understood within its historical and
social context. Mohammad S. Ashmawi, a contemporary Egyptian
writer, emphasized that it is paramount to consider the dialectical
relationship between divine text and context, a reality which was
not grasped by pre-modern jurists fully.* To conclude this point,
the conservative camp failed to acknowledge the structural trans-
formation (this epistemic element) which has changed the dis-
course from one of the two camps constantly at war to that of
constitutional states bound inextricably to a set of global legal
frameworks unknown to tribal sub-structures of medieval times.

Its advocates must explicitly indicate that their alternative con-
cept of mmwatanah does not imply wholesale borrowing of the lib-
eral concept of citizenship as intended by its exponents without
being bound by ‘non-negotiable’ parameters of the Shari‘ah, as

' Al-Shatibi, a/-Muwifaqat, vol. 4, p. 46.

* Abdelwahhab Khallaf, Masadir al-Tashri® al-Islami fima li Nassa fih (Cairo: Dar al-Fikr
al-‘Arabi, 1987), p. 7.

’ AbdulHamid A. AbuSulayman, Towards an Islamic Theory of International Relations: New
Directions for Islamic Methodology and thought (Herndon, Va.: International Institute of
Islamic Thought, 1993), p. 5.

* Muhammad Saeced Ashmawi (1932-), quoted in Wael B. Hallaq, Shari‘a: Theory, Practice
Transformation (Cambridge/New York: Cambridge University Press, 2009), p. 523.
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Scott pointed out.' Advocating liberal equation of Islamic notion
of nationality with that of Western model of citizenship has far-
reaching implications for Muslims since the undetlying philosophy
behind it is unbridled liberty of humans as natural beings without
regard to religious values. This is evident from one standard defini-
tion of citizenship which reads:

A social relationship that arises between individuals and
the political community ‘state’ whereby the state provides
economic, political and social protection for the individuals
by means of the law and constitution which equalize be-
tween the individuals as natural human entities, while the
individuals owe allegiance to the state and take recourse to
its law to get their rights.”

The immediate implication, therefore, is that all individuals are
equal “before the law and the constitution irrespective of their reli-
gious, sectarian, ethnic and class affiliations.”” As such from the
very inception, its razson-d’é¢ tre lied in its unifying denomination for
preventing religious dissention arising among various groups on
account of “dissipation of the authority by Catholic Church in Eu-
rope during seventeen century” and to subsequently serve as a ve-
hicle for social integration and laying down “the foundation for
democratic systems.” As a launching pad for creating public con-
sciousness among the citizenry, it “transcends the obstacles
spawned by traditional pre-citizenship affiliations,” such as reli-
gious, ethnic etc. towards national integration.’

' See Rachel M. Scott, “Contextual Citizenship in Modern Islamic Thonght” at
http:/fwww.alwasatparty.com/modules.php?name=News&file=article&sid=314(access ed
10/05/2010). Esack dubs uncritical botrowing of such modern concepts as citizenship as a
kind of “ad hoc accomodotionist response” to placate Empire (Western Powers). Farid
Isack, “The Contemporary Democracy and the Human Rights Project for Muslim Socie-
ties,” in Abdul Aziz Said ef al. (eds.), Contemporary Islam: Dynamic, not Static (London/New
York: Routledge, 20006), p.118.

* Abdul Kareem Qasim Saced, Citizenship and the Issue of the State in Islamic Thonght
(published online in PDF form by The Women’s Forum for Research and Training, n.
d.), p. 9.

> Ibid., p. 17.

*Ibid., p.18.

> Tbid.
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To Bernard Lewis and Mohammad Arkoun, Islam and citi-
zenship are averse to each other as to the latter “the concept of
political community in Islam is devoid of any attempt for devel-
opment of citizenship as a prerequisite for not only the emer-
gence of the rule of law, but for the emergence of civil society
which can dominate the authority of the state.”’ Abdullahi An-
Na‘im concedes such discrepancy between the two nations when
he opines that the notion of dhimmah as evolved historically was a
‘personal’ concept of citizenship and it has to be replaced by a
‘territorial” concept of citizenship. He says:

Whereas the personal concept of citizenship would confer
this status on the basis of some personal attribute or quality
such as religion or ethnicity, the territorial conception of cit-
izenship, which has now become the norm, the territorial
one confers the benefits and burdens of citizenship on all
those born and permanently resident within the territory of
the state, as well as those naturalized under the relevant pro-
visions of the law of the land. It is morally repugnant and
politically inexpedient, I submit, to deny a full citizenship to
any person who was born and permanently resident within
the territory of the state unless such person opts for and re-
quires the citizenship of another state.”

However, representing the advocates of full adoption of the
concept, Qasim Saced maintains that there are ample textual evi-
dences in primary sources of the Qur’an and the Sunnah which
supports the idea of oneness of human race, creation of Ummah,
a political community based contracts between citizens of varying
religious affiliations as was exemplified in the Sabifat al-Madinah
(the Madinah covenant/constitution) between the Muslims and
the ]ews.3

" Tbid., p. 19.

? Abdullahi Ahmed An-Na‘im, Toward an Islamic Reformation New York: Syracuse Uni-
versity Press, 19906), p. 84. See also Abdullahi Ahmed An-Na'im, “A Theory of Islam,
State and Society,” in Keri Vagt e al. (eds.), New Directions in Islamic Thought (London:
I.B. Tauris, 2009), pp. 159-160.

* Sabifat al-Madinah was a document drawn up by Prophet Muhammad immediately
after the establishment of the state of Madinah. Its essential feature was that it was
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Nevertheless, this primary meaning of #mmah as a political
community could not be sustained and ended up being limited to a
specific religious community or group (the Muslims) due to the
Jews” breach of the Madinah covenant.' In Saced’s view, the origi-
nal message of Islam provides enough space for the notion of citi-
zenship, but it was the logic of history which constrained its juridical
evolution.” He went on further rationalizes his stand by saying that
the underlying assumption behind this concept of citizenship is that
it derives its legitimacy from the theory of social contract between
people and rulers as propounded by European Enlightenment
thinkers during the 1970s.” In this legal parameter, the individual
rights are paramount from which the state derives its sovereignty.
To Qasim Saeed, this notion of citizenship entrenched in the tripar-
tite of social contract, state of human nature, and dutifulness to the
law is in harmony with Islamic principles of bay‘ah (pledge of alle-
giance to state authority).*

The point made by Qasim Saced appears to be valid in spite
of his flawed analogy between bay‘ah and theory of social contact,
while conceding that over individualism implied in the concept
cannot be acceptable in the Islamic framework. Otherwise, this
project would be regarded as another apologetic stance, for which
reason it has been criticized by Abdullah Saeed for whom,

The apologetic discourse also applies to Ghannoushi as
well, who sees the concept of equal citizenship rights as de-

contractually agreed between Muslims and Jews. It, among others, stipulated that the
believers and Muslims from among the tribe of Quraysh and Yathrib and their fol-
lowers and those who strive with them, are a single community, while the constitution
of Madinah recognized the signatory parties as multiple social covenants, such as the
Jews “and those who follow us from amongst the Jews we shall support them...”,
“the Jews of Bani ‘Auf are a nation from amongst the believers”, “to the Jews is their
religion and to the Muslims is their religion.” See Saced, Citigenship and the Issue of the
State in Islamic Thought, pp.19-20 & 70-71.

" Ibid., pp. 20-21.

> Tbid.

> Ibid., p. 10.

* He proffers historical evidence where people bound themselves to abide by com-
mand of rulers through mubaya‘ah (pledge taking), Prophetic statement of wholesome-
ness of humans upon birth and al-Farabi’s formula of moral perfection though social
interactions. Saeed, Citigenship, pp. 12-13.
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rived from Islamic heritage (twrath). Thus, it is argued that
seemingly Western notions would be considered to have an-
tecedents that are essentially Islamic: they appear to come
from the West, but are not necessarily Western, and em-
phatically do not represent a “succumbing’ to the West.'

One may agree with Scot that the wholesale adoption of the
concept of citizenship leads to a frontal clash with perennial values
which Muslims endear and are not prepared to compromise. For
instance, to her, Christian Copts in Egypt are never prepared to ac-
cept the idea of interfaith marriages or apostasy, a sensitivity which
Muslims also share with respect to apostasy in particular and partly
with regard to interfaith marital ties. To Scot the alternative frame-
work, therefore, is a contextual idea of citizenship, as people of dif-
ferent faiths will not bow to universalization of the Western model
of citizenship. However, she left us without any clarification out as
to what would the Muslim formula be if not dhzimmab in the changed
situation of a globalized landscape.”

The notion of non-Muslims’ nationality should not be bound
by the parameters of the jizyah and dhinmmah, but should instead be
encapsulated within some universal ethical framework, such as re-
specting the othet’s religious sensitivity, upholding the principle of
public morality, avoiding subversion of the established social order,
being faithful to the cause of social harmony for the good of all the
citizenry etc. These are restrictions which all the modern states im-
pose on their subjects, irrespective of their status whether citizens
or ordinary residents. This proposition somewhat supports Bryan
Turnet’s thesis when he criticized the obsession by some
Orientlists with issues like dhimmah in the context of today’s glob-
alized world and cultural milieu of post-modernist discourse as fu-
tile. The reason is that ethnic diversification and multicultural poli-
tics of the present day, defy subordination of local diversity to the
brute power of nation-states. In effect, the discourse has now
shifted from that of national ethnic cohesion (citizenship) to that

' Saced, “Rethinking Citizenship Rights,” p. 319.
? See Rachel M. Scott, “Contextual Citizenship in Modern Islamic Thought,” Isam and
Christian-Muslim Relations, Vol. 18, No. 1 (2007), pp. 1-18.



Haneef: NON-MUSLIMS' CITIZENSHIP IN ISLAMIC LAW 131

of minority protection.'

Conclusion

The central idea emerging from the foregoing discussion is that the
question of dhimmab in terms of its expanded juridical construction
unlike the popular belief represents the mutable part of Muslim ju-
ridical legacy. Irrespective of its origin, a Muslim configuration of
minorities within the historical abode of Islam (dar al-Isian) or an
offshoot of protégé of the Roman empire as claimed by orientalists,
from the figh standpoint it was a policy-oriented mechanism of relat-
ing to others in the context of the binary division of the world into
two hostile camps in the ancient time. It was justified as a matter of
expediency and de facto arrangements to treat minorities differently in
dar al-Islam particularly when they subscribed to a way of life which
was upheld by Muslims’ adversaries from the hostile abode (dar a/-
harb). With the collapse of that kind of binary geographical division
of the world, the replacement of The Caliphate system with that of
nation states; and the emergence of radically different norms in rela-
tions between nations, insistence on the replica of the ancient time

would be fatalistic.

The de jure position as embodied in the universal message of
the Qur’an, such as unity of mankind, mercy, justice, and as
expressed by the Sunnah through the Prophet’s egalitarian
treatment of the Christians of Najran and Jews of Madinah, prior
to the law of dhimmah, does not recognize such a dichotomous
notion of citizenship for the inhabitants of a Muslim state at
present time. In order to establish a case for such a re-
interpretation of this notion and the attendant juristic rules, its
advocates must rise above simplistic approach by addressing the
issue  from constitutional jurisprudential  episteme. The
traditionalists also need to wake up from their slumber to the
present realities of contemporary life so as to avoid the folly of

! Bryan S. Tutnetr, Oreintalism, Postmodernism and Globalism (London/New York:
Routledge, 1994), p. 201.
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abstract identification of historical concepts such as dhimmah with
certain politically loaded concepts such as citizenship. However, it
is conceded that among the figh community the jutistic discourse is
heavily tilted towards maintaining the traditional status quo, the
deconstructionist project on citizenship rights of non-Muslim
minorities, however, practically may prevail, thanks to the
pragmatic electoral alliance of Muslim revivalists with non-Muslim
political parties in several countries including that of Muslim
Brotherhood in Egypt since 1987.'

' The Muslim Brothethood unequivocally and expressly declared that the Coptic
Christians in Egypt, and the 'People of the Book' in general, are full citizens in an Is-
lamic state, and that they have the same rights and obligations as Muslims. Saeed, “Re-
thinking Citizenship Rights,” p. 320.



CHAPTER 6

Muslim Immigrants in Urban China
Between Confrontation and Adaptation

(Ramadan) Ma Qiang

Introduction

After the Chinese government launched its reformation policy of
“opening-up to the outside world” in the 1980s, more and more
Muslims immigrated to cities and urban centres which are not
traditionally Muslim residential areas. The commercial cities like
Shenzhen and Guangzhou of Guangdong province, and Yiwu of
Zhejiang province have become the most attracting places for
Muslims to establish companies, export goods, open restaurants,
start small Ha/dl food stores, and manage small shops to sell Mus-
lim commodities, etc. There are also cultural and technological
attractions for foreign Muslims to study Chinese language, Chi-
nese medicine, engineering, manufacturing and other disciplines
in Chinese universities, or work with factories and companies in
different provinces in China.

Immigration to metropolitan centres or economically and
technologically prosperous cities emerged as a significant phe-
nomenon, particularly since 1990s. Being strangers to the origi-
nal Han Chinese societies, the immigrants are confronted with
many dilemmas and difficulties in the process of embedding in-
to such a heterogeneous social milieu. This study focuses on
these confrontations they encountered and adaptations they
adopted, which mainly manifested in their religious activities,
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Halal food, accommodation, occupations, communities, mar-
riage, inhabitation, etc. and analyze their cultural tactics in these
occasions accordingly.

Since 1990s China has experienced a rapid process of urbani-
zation, prompted mainly by a spirit of reform and opening to the
outside world and a series of political and economical reform pro-
grammes that originated in 1980s. As ethnic minority groups in
China, Muslims consist of ten ethnic groups numbering more than
twenty million' people who have clearly benefited from this histor-
ic period. However, this quick process of change and moderniza-
tion, though offering Muslim good opportunities, has faced them
with many difficulties. For urban Muslims particularly, these diffi-
culties can be ascribed to many factors.

These factors can be summarized in the following things: 1-
Immigration domestically and internationally in the process of
urbanization; 2- Closer connections and communication between
China and Islamic world; 3- The attractions of thriving and pros-
perous commodities of some cities; 4- Rapid development of all
sorts of high quality but low price markets alongside the coastal
areas, especially, in the earliest open cities, such as Guangzhou,
Shenzhen, both of them are near Hong Kong and Macao, etc.

Urbanization has become a complex and important issue that
requires to be studied on many accounts. This chapter, however,
is not concerned with the phenomenon of urbanization itself in
China; it rather focuses on the influence of urbanization on Mus-
lim communities and organizations based on the writer’s many
years of fieldwork on urban Muslim society in China.

" This figure is most probably based on official statistics provided by the Chinese au-
thorities, which are known for their tendency to downplay the size of minorities, espe-
cially with regard to Muslims. Due to severe restrictions on academic research on eth-
nic and religious groups, it is quite difficult to get an accurate estimate of the size of
Muslim population in mainland China. Some attempts, however, have estimated that
size at no less than 40 million based on the number of mosques calculated by the Chi-
na Islamic Association. — Editor.
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Background to the Study

There are many anthropological, sociological and ethnographical
works published in China which focus on Chinese Muslim com-
munities. The research on urban Muslim Chinese can be summed
up as follows.

1. Urban Muslim communities in Northwest China

Zhang Zhongtu and Gao Zhanfu cooperated in studying the
Hui Muslim Halal food enterprises, religious practices, marriage
relationships, cultural renaissance, the Shaykh’s tomb and reli-
gious rituals in Lan Zhou and Lin Xia of Gan Su province. Their
work can be regarded as the eatliest anthropological research on
urban Chinese Muslims. Gao Yongjiu, who also did research on
minority communities in northwest China, focused on China
eastern cities. Ma Huilan has studied one of the Hui Muslim
communities in Yin Chuan, the capital of Ning Xia Hui autono-
mous region. Zang Xiaowei did sociological research on Hui
Muslim community in Lan Zhou, the capital of Gan Su province.
Yang Wenjiong selected Lan Zhou, Xi An, Xi Ning and Yin
Chuan as his fieldwork sites in order to take a comparative study
on the Muslim communities in northwest China, laying emphasis
on issues of community, ethnic identity, and the impact of geo-
graphical location on ethnic relationships and identity.

Ding Kejia carried out his doctoral research on Xi Ning (capi-
tal of Qing Hai province), Lin Xia (a famous Muslim city in Gan
Su province) and Wu Zhong (in Ning Xia), in which he mainly
addressed Islamic issues specific to these areas. Shu Xihong dealt
with the situation of Hui community in northwest China and its
encounter with modernization. Yang Zhijuan focused on Hui
Muslim’s marriage, particulatly on intermarriage in the cities of
northwest China. Zhang Jianfang studied Islamic culture change in
Wu Zhong. Zhou Chuanbin studied on Hui Muslim communities
in Yin Chuan and Shi Zui Shan of Ning Xia.'

'Ding Kejia, “Micro and Macro Aspects of Observed Phenomena in the Contemporary
Hui Nationality: Issues of Research Approaches in Three Recent Works in Ethnographic
Studies,” Journal of Hui Muslimr Minority Studies, No. 2. (2003), pp. 60-65; “Rethinking the
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2. Chen Dai Hui Muslim community of Quang Zhou city in Fu Jian

province

This is a Muslim community that is very much assimilated
with the local Han Chinese. Therefore, Pan Hongli studied its
acculturation from an anthropological perspective; he has
demonstrated that the cultural identity of the Hui people, includ-
ing Muslims, has been considerably shaped by common historical
memories, differently from the Muslims living in northwest Chi-
na who clearly and simultaneously profess a double identity:
Muslim and Chinese. Lan Jiongxi focused on issues population,
land, market and enterprise in the same region. Fan Ke devoted
his doctoral research to the question of Hui identity in Chen Dai
and Bai Qi of Quan Zhou.'

study and attitude towards the problems of urban Hui nationality: An interactive viewpoint
on ‘community’ and ‘modernization’,” Proceddings of the Fourteenth National Symposinm on the
Hui Nationality, 2003, pp. 618-626; Taiwan National Chengchi University, Department of
Ethnology, “Muslims in the Loess Plateau: A Field Investigation Report on Northwestern
Chinese Muslim Communities,” 2004 (Internal data); Gao Yongjiu, “Urbaniaztion
Research on Northwest Minority Areas,” Lan Zhou University Press, 2003; Gao Yongjiu &
Zhang Xiaolei, “The Analysis of theSituation of Different Social Groups’ Religious Life in
Tian Mu community,” Joumal of Hui Musline Minority Studies, No. 1 (2007), pp. 69-74; Ma
Huilan, “The Utrbanization Process among the Hui community: A Case Study of the Bei Ta
village of Hong Hua township in the Suburbs of Yinchuan,” Jourmal of the Second Northwest
University for Nationalities, No. 2 (2004), pp. 53-57; Zang Xiaowei, “Ethnic Differences in
Neighboting Behavior in Urban China,” Socia/ Focus, vol. 36 (2003), pp. 197-218; Yang
Wenjiong, Interaction, Adaptation and Reconstruction: The Hui Commmnities of the Northwest cities of
China and Research on their Culture Change (Beijing: The Ethnic Publishing House, 2007); Ding
Kejia, “Islamic Research in the Process of Contemporary Urbanization in the Provinces of
Gansu Ningxia and Qinghai,” (Ph. D. dissertation, Central University of Nationalities,
(Beijing, 2006); Su Xihong, News Explorations on Modern Practices of Northwest Hui Community
(Beijing: The Commetcial Press, 2004); Yang Zhijuan, “Research on Urban Intermarriage
among the Hui nationality in Ningxia,” Joumal of Hui Muslim Minority Studies, No. 1 (2002),
pp. 39-47; Zhang Jianfang & Wang Lihong, “Adjustment and Development of the Hui
Islamic culture in the Context of Utbanization: A Case Study of Wuzhong city in the
Ningxia Hui Autonomous Region,” Joumal of Hui Muslim Minority Studies, No. 1 (2007), pp.
60-68; Zhou Chuanbin, “Urbanization in the Hexi region of Ningxia and Social Change
among the Hui community: The Case of the Yingchuan and Shi Zuishan cities,” Journal of
The Second Northwest University for Nationalities, No. 2 (2007), pp. 5-12.

' Pan Hongli, “A Study on the Acculturation of the Huis in Quranzhou Chendai,” in
Studies on Chen Dai’s history of Huis (Beijing: China Social Sciences Press, 1991), pp. 258-
273; Lan Jiongxi, “On the Process of Utbanization among the Hui community in Fujian:
A Case Study of Seven Hui Villages in Jingjian city,” The Fourteenth National symposinm on
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3. Studies on Guang Zhou (Guang Dong province) and San Ya (Hai
Nan province)

Based on several years of fieldwork, Ma Jianzhao studied the
Hui communities in San Ya from both a historical and
anthroplogical perspective. Sun Jiuxia carried out his work by focus-
ing on ethnic identity and ethnic relationship. Ma Qiang studied the
history of the Muslim community in Guang Zhou, by examining
the processes of socio-cultural change, the multi-ethnic character of
the different groups constituting it, the concept of jamd‘ah and its
relationship with the universal ummah as perceived by the Guang
Zhou Muslims, theoretical issues of spifitual communities, etc.'

4. Works on Bei Jing

Zhou Chuanbin and Ma Xuefeng took Bei Jing as a case
study, and discussed the structure of Muslim community there.
Liang Jingyu, selected one of the famous Muslim community,
namely, Niu Jie in Bei Jing, undertook anthropological research.’

5. Studies on Nan Jing (capital of Jiang Su province) and Shang Hai

Bai Youtao studied the Qi Jia Wan Hui community in Nan
Jing, through the analysis of social and cultural activities and
functions in the context of urbanization. He carried out a socio-
logical study on the Muslim communities in Shang Hai, Hang
Zhou (in Zhe Jiang province), and Yi Wu (in Zhe Jiang province)
on the issue of succession, and compared his findings with simi-

the compilation of Hui nationality, 2003, pp. 79-87 (internal data); Fan Ke, Identity Politics in
South Fujian Hui Communities, (Ph. D. dissertation, University of Washington, 2001).

'Ma Jianzhao, “The Historical Origins and Social Change among the Hui nationality in
Hainan: A Historical and Anthropological survey on two Hui ethnic villages of Yanglan
township in Sanya, Hainan,” Joumal of Hui Muslim Minority Studies, No. 4 (2001), pp. 27-
33; Sun Jiuxia, “Ethnic Identity and Relatonships in the Modern Context: The Case of
the Hui nationality in Fenghuang township of Sanya, Hainan,” E#hno-National Studies, No.
3 (2004), pp. 61-67; Ma Qiang, The Flow of Spiritnal Community: A Study of Guangzhon Mus-
lim groups from an Anthropological Perspective (The Social Sciences Press, 2006).

? Zhou Chuanbin & Ma Xuefeng, “A Paradigm Discussion on Social Structure of
Urban Hui Muslim Minority: As the Case of Beijing,” Journal of Hui Muslim Minority
Studies, No. 3 (2004), pp. 33-39; Liang Jingyu, Niu Street: The Vicissitudes of an Urban Hui
Commmunity Ming Zu University of China Press, 2000).
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lar studies done on Muslims of northwest urban China.’
6. Research on other cities

Shui Jingjun studied on Shui Nan Guan Hui community of
Qin Yang city in He Nan province, in which she combined meth-
odology of Sociology and Anthropology. Ma Shourong investigat-
ed Shun Cheng Street community in Kun Ming of Yun Nan prov-
ince. Yang Wenjiong also studied on the scattered urban Muslim
communities in eastern China. Dru Gladney selected four com-
munities as his research fields in Bei Jing (2), Yong Ning (in Ning
Xia) and Quangzhou, from which he induced all of Muslim com-
munities in urban China in such four stereotypes that can not in-
clude the diversity of urban Chinese Muslim communities practi-
cally.2

We can classify the above-mentioned studies into two catego-
ries. The first category mainly focused on cities in northwest and
southwest China, where traditional and major Muslim communities
are located, such as Xi An, Lan Zhou, Lin Xia, Yin Chuan, Wu
Zhong, Xi Ning and Kun Ming. The second category focused on
the issues related to Muslims in the eastern cities, such as Bet Jing,

' Bai Youyao & Pan Gengcao, The Hui Community in the Context of Urban Modernization
(Ningxia people’s Publishing House, 2005); Bai Youtao & Chen Yunchang, “Migrant
Muslims and Metropolitan Hui Community in Nanjing: A Case Study of Shanghai,”
Journal of Hui Muslin Minority Studies, No. 4 (2007), pp. 77-84; Li Xiaoyu & Bai Youtao,
“A Study on Social Adaptation among Migrant Muslims in China,” Journal of Qinghai
Nationalities Institute, No. 1 (2009), pp. 80-84.

* Shui Jingjun, “The development and cultural change of Shui Nanguan village of
Zhong Yuan region,” Journal of Hui Muslim Minority Studies, No. 2. (1999), pp. 41-47; Ma
Shourong, “Cultural Change in the Social Structure of Urban Hui Muslim Minority:
The Case of the Hui community of Shun Chen street in Kun Ming city,” Journal of Hui
Muslin Minority Studies, No. 4 (2003), pp. 33-38; “The religious Life and Cultural Iden-
tity of Urban Ethnic Communities: A Study on the Hui community of Shun Chen
street,” Thinking, No. 4 (2003), pp. 89-92; “The change of the economic activity of
ethnic communities in the process of urbanization: A Case Study of the Hui Ethnic
Community of Shuncheng Street of Kunming City,” Journal of Yunnan Nationalities
University, No. 6 (2003), pp. 52-55; Yang Wenjiong & Fan Ying, “On the Regional
Differences of Hui Ethnic Group Culture and Dislocation of Ethnic Identity: An
Investigation into Hui People in Lianyungang, Jiangsu,” Jourmal of The Second Northwest
University for Nationalities, No. 2 (2009), pp. 30-35: Dru C. Gladney, Ethnic 1dentity in
China: The Making of a Muslim Minority Nationalism (Flotida: Wadsworth Publishing,
1997); Wadsworth Publishing (Chicago: The University of Chicago Press, 2004).
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Shang Hai, Quang Zhou, Guang Zhou and San Ya, etc. Compara-
tively speaking, Muslim issues of cities in central China are still out
of observation from the scholars.

These works mainly dealt-with the changes taking place
among Hui communities, their religious and economic life, cul-
tural identity, marriage, education, and employment and adapta-
tion of immigrants, etc. This kind of academic preference indi-
cates that the eastern cities, especially the coastal and commercial
ones, especially traditional Muslim communities and new Muslim
immigrants to cities, are confronted with many dilemmas and
difficulties of religious nature because of the rapid development
and high degree of opening to the outside world. The western
cities where Muslims live in special areas are also confronted with
such dilemmas, though to a lesser degree. Actually, these urban-
related issues in the western cities have stimulated by China’s
rapid development of urbanization opening up to the outside
wotld over the last 30 years, which has led to great changes
amidst the Muslim communities in this country.

Methodology

I have been involved in the study of Chinese Muslim urban com-
munities since 1999. I focused my fieldwork on five cities, namely,
Lan Zhou and Xi An in northwest China, Guang Zhou and Shen
Zhen in south China, and Yi Wu (famous as international small
commodities market) in central China. These five urban Muslim
communities reflect different lifestyles of urban Muslims in China.
Lan Zhou and Xi An belong to the category of steadily vanishing
traditional cities where old communities still exist but face dislocat-
ing and agonizing perplexity.

Guang Zhou can be regarded as a representative city where
the features of traditional Muslim community have disappeared in
the process of modernization and urbanization in the coastal cities
in China. Shen Zhen and Yi Wu are the new commercial cities at-
tract more and more Muslims both from China and outside world
to do business, and consequently, new communities have already
emerged in both cities. Most of the data and conclusions are the
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result of my participatory observation during my field research.
The ethnographic data I collected was mostly gathered through the
interviewing of Imams, students of the masjids, preachers, work-
ers, members of management committees of masjids, residents of
the community, Arabic interpreters, managers of companies, tran-
sient workers, different employers, government officers, and im-
migrants came from different countries, etc. I have also used offi-
cial government statistical data, communiqués, and other official
documents as well as ethnographic and sociological research works
conducted by other scholars.

Empirical Findings
1. Disintegration of traditional Muslim communities in urban China

This is a prominent phenomenon that emerged in the pro-
cess of urbanization, and constitutes a principal factor behind di-
lemmas of religion in the city. But what are the factors that
caused the community disintegration? The following two factors
may account for this situation.

A. Decrease in the population size of the community due to
political campaigns, urban renewal, migration, welfare-oriented
public housing distribution system, the construction of the multi-
storey buildings, the decline of economic attraction, traffic prob-
lems, housing conditions, etc.

B. Decline of the community functions. This is related to the de-
crease in the size of population, which undermines the sense of identity
among the community members because of inconvenience and heter-
ogeneity caused by urban development, thus affecting the traditional
functions that used to be fulfilled by the community. Likewise, religious
education has declined or even faded away, and Muslim individuals can
no longer get religious education and exhortation that imbibes them
with the sense of belonging and identity with the community. Thus
they have to find new ways to communicate with other Muslims by
migrating to other areas in the city.

2. Classification of the Muslim urban communities in China today

A- From the perspective of resident patterns, we can classify
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as multi-site compact community, scattered region and congrega-

tional compact community.

B- From a historical and development perspective, we can
classify communities as traditional and emerging communities.

C- From an ethnic point of view, they can be classified as
multi and mono ethnic communities.

Table 1: Classifications of Muslim communities in China

Ttem

Dype

Nanse of city

Classification 1

- Multi-site compact

community

- Scattered community

- Congregational
compact community

- Bei Jing, Ian Zhou and Tian Jin, etc.

- Guang Zhou, Shen Zhen, Shanghai
Ha, Hong Kong and Yin Chuan, etc.

- Xi An Hui Quarter, Dong Guan
District of Xi Ning, Guan Cheng Hui

District of Zheng Zhou, and Hui
District of Hohhot, etc.

- Xi An Hui Quarter, Niu Jie of Bei Jing,
Nan Guan and Xi Guan of Lan Zhou,

- Traditional community

Classification 2 and Shun Cheng Street of Kun Ming, etc.
- New community - Yi Wu and Shen Zhen, etc.
- Multi-ethnic commu- | - Hong Kong, Guang Zhou, Shen
nity Zhen, Yi Wu, Shang Hai and Bei
Classification 3 Jing, ete.

- Mono-ethnic
munity

- Xi An Hui Quarter, Guan Cheng
Hui District of Zheng Zhou, and Hui
District of Hohhot, etc.

com-

3. Emergence of moving communities

A moving community is one of the most remarkable out-
comes of the rapid urbanization process underlying the instability
of Muslims in cities and the tactics they have adopted to face the-
se challenges. It is also a temporary community formed by immi-
grants in their new living areas inside or outside most of the cities
to which they migrate, such as Shen Zhen and Yi Wu. It is differ-
ent from the traditional community in many facets.

A. In terms of population, most of these emergent commu-
nities consist of both national and international immigrants.
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B. They are diversified ethnic groups, involving almost all
Muslim ethnic groups in the world. The feature is distinctive of
Muslim immigrant cities.

C. They include diversified doctrinal inclinations, such as Sunnis
and ShiTs, as well as S#fz suborders (Men Huan in Chinese).

D. Difterent geographical characteristics accompanied with ethno-
cultural elements that display the heterogeneity in Islamic culture.

E. Mobility and instability owing to urbanization and devel-
opment.

Islamic Movements and the Concept of Religious Denomi-
nation

1. The Salafiyyah movement, which mainly originated from
Saudi Arabia and spread throughout and outside the Arab world
since the late nineteenth century, is still a new phenomenon in
most of the traditional Muslim communities in China. Therefore,
instances of disharmony among old denominations and the inno-
vative groups are consequently being reported. As a movement,
the Salafiyyah is primarily confined to one specific school of Is-
lamic jurisprudence, the Hanbali madhab. Some of the Arabi
Muslims and Chinese students coming back from Arab countries,
mainly Saudi Arabia, strive to spread the notion of purgation and
purification meant to eradicate what they perceive as non-Islamic
elements in Chinese Islam. Because of different jurisprudential in-
terpretation methods between the Hanafi School, which prevails
among Chinese Muslims, and the Hanbali School, the appeal for
detachment by the Sa/afis seems to be inevitable, and it would natu-
rally result in a kind of segregation of Muslims from one another
and the undermining of their unity as one integrated whole wzmah.

2. The second movement is Jamaat al-Tabligh which originated
from India in 1920s. It seeks to intensify and purify the practice
of Islamic teachings, and has mainly spread throughout Chinese
urban areas. It aims at transforming individuals’ lives from secu-
lar materialist lifestyles to more spiritual and ascetic life by re-
forming people’s character through personal contact and the role
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models of its missionaries. It emphasizes Islamic identity and su-
pertiority. Ultimately, Jamaat al-Tabligh is committed to the goal of
revitalizing the faith of a born Muslim; of promoting the good
and eradicating the unjust. This teaching is mostly diffused by its
active adherents from China, and is occasionally supported by
small international groups. The city offers a relatively liberal space
for such missionary activities.

3. The third movement is new Sufisz (mysticism). Unlike tradi-
tional Sufi brotherhoods which specially emphasize the practice of
meditation and personal self-discipline, the new S#ff movement pur-
sues social agendas besides personal obligatory duties to God. Alt-
hough most of these movements carry out their activities in the
name of traditional denominations which are familiar to Chinese
Muslims, they have anti-traditional characters both theoretically and
practically, to some extent. These small groups recruit their follow-
ers in the city and practise their rituals secretly, and aspire to gain
more understanding and support by other Muslims.

Chinese Muslims began to realize the diversity of Islamic cul-
ture and differences among Muslims around the world. Many of
them started understanding Islam as a whole, and gave up nar-
row-minded views on religious rituals and practices that had dis-
turbed Chinese Muslims for many years. Thanks to intercommu-
nication between Chinese Muslims and foreign immigrants, and
seen the fact that increasing numbers of Chinese Muslims travel
to Makkah for pilgrimage (Haj)) every year as well as the growing
number of graduates coming back home after completing their
studies in Islamic countries, Muslims’ perceptions of Islamic
teachings and their practice thereof are undergoing great changes.

Urban Islamic issues and their potential resolutions

1. Development and innovation among the community

It mainly refers to the traditional Muslim community. The in-
novative works on traditional communities should be based on con-
sidering their belief and economic life, and try to keep the entity of
Jamaat sufficiently, in order to avoid such phenomenon that the ge-
ographical community being demolished in some cities without re-
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spect the Muslim living traditions, which bring about more complex
problems and difficulties in their life. Some Muslim places have al-
ready become world cultural heritage which should be protected
when planning for city development. More investigation should be
conducted by local Islamic associations and related government of-
fices in the community. Furthermore, the innovative works should
be discussed with the representatives selected by the community and
be carried out gradually.

2. Immigrants and their life

It includes domestic moving population and international
immigrants. Some of the immigrants have bought apartments and
become the permanent inhabitants of the city. But most of immi-
grants are still transient populations whereas urban religious
problems emerged accordingly, such as Exotic Street in Yi Wu
city, where Muslim businessmen concentrate from all over the
world, namely Arab, Indian, Pakistani, Malay, African Muslim,
Afghan and other central Asian nationalities, etc. Being a famous
trade fair, Guang Zhou Fare attracts nearly all of the Muslim eth-
nic groups to find economic and trade opportunities in Guang
Zhou; hence Yearning Prophet Masjid (Huai Sheng Si) and the
sanctified shrine of Sa‘d ibn Abi Waqqas have become the main
Friday prayer places and tourism sites that receive tens of thou-
sands of guests from around the world.

The moving of domestic immigrants has such characteristics
as: A- From west to east, to coastal cites particularly; B- From
rural or underdeveloped areas to developed cities; C- From tradi-
tional Muslim communities to non-Muslim areas; D- From small
and medium-sized cities to metropolitans.

The majority of immigrants are Hui Chinese Muslims besides
a small quantity of Uyghur migrated from Xin Jiang Uyghur Au-
tonomous Region. They are managing Halal tood and restaurant,
leather and fur, native products and trade companies, and so
forth. The most salient occupation is Arabic interpreter who
graduated from Islamic universities abroad, or from Islamic insti-
tutes and Arabic schools, plays a connecting role between Arab
businessman and local factories. Actually, the new religious
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community is always constructed by these immigrants who have
acquired Islamic knowledge in different ways.

The dilemma is how to manage these moving communities
in order to provide a convenient religious life for Muslims in the
city. Some of the small prayer sites and masjids have been ap-
proved by the government, and certain amount of financial sup-
port and assistance has been obtained too, but this procedure is
always delayed because in most of the cities such issue is com-
pletely a new one in the process of urbanization.

The other problem concerns children’s education of immi-
grants. In China, the system of nine-year compulsory education is
implemented even in remote rural areas. But the problem is the na-
tive places of immigrants are not in the city where they are living,
and confronted foreigners in particular; so they are confronted with
such difficulty that they cannot get equal opportunities for their
children’s education like city residents. Even when they get the op-
portunity for education by paying extra fees eventually, they still
have difficulties in offering Hala/ food to their children. Obviously,
the educational cost of Mulism immigrants is higher than city resi-
dents. It should brought to the close attention from the government
to eliminate the dilemma in order that the immigrants can take root
in the city and cooperate with other people conveniently.

3. Religions activity and its management

This can be elaborated from two perspectives. One is of the lo-
cal government, the other is for the management committee of the
masjid, which actually is the real leadership of Muslim community.

The religious issues need the relevant government office to
contact with the local residents, immigrants, and Islamic associa-
tions, and to discuss the probable resolutions when difficulties
emerge. The quality and attitude of the service and management
provided by the government determines the activity of Muslims.

Local Islamic associations need to improve the quality of
their services relying on the assistance by the Muslims they repre-
sent. The masjid should pay more attention to select the members
of the management committee in order to provide good services
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to the Muslims involved. Selecting members of the management
committee should be in accord with the spirit of Qut’an and
Hadith. They must be pious Muslims with honesty, equality, abil-
ity, and well-behaved. Once the committee is set up, its members
should take counsel together according to the teachings of the
Prophet, and select the excellent Imam and Uszaz to develop edu-
cation and the practice of religious rituals.

4. Islamic thought and movement

International Islamic movements such as Jamaat Tabligh,
Salafiyyah and new Sufism, will certainly exert great influence on
Chinese Muslims in such a globalized world. For Chinese Mus-
lims, no one can keep away from these movements if only one is
living in this globalized world because of convenient media and
network. But the question is how could we reply to these move-
ments and thoughts? Generally, each movement will be Sznicized
or localized when it enters into local society in China. We should
wait for this process of localization finished and then give a pre-
cise judgement in the future; it is too eatrly to criticize or
acknowledge these movements hastily when it is still in the course
of Sinization.

In terms of the complex of ethnicity and diversity of Islamic
theology and Jurisprudences, the urban Muslim community in
China is undoubtedly representative of these pluralities. All the
Muslims ought to have known that the universalism of Islam
intends to transcend ethnic, local, or national boundaries and
teach the believers to express their membership and brotherhood
adherent to Muslim Uwmzmah. 1f only one confesses to abide by the
teachings of the Qut’an, he (or she) should be regarded as the
member of Ummah, and should be cared for by other members
respectively, because Prophet Mohammed emphasized such kind
of solidarity and brotherhood.

5. Halal food
This is a serious problem in most of cities in China with the de-

velopment of population, geographical periphery and markets. Not
only because of shortage of Halil food factories and supplies, but
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the supervisory works by the government also need to be improved.
Actually, most of ethno-religious conflicts between Muslims and
non-Muslims in China originated from disrespect to Muslims’ diet
habits because of ignorance and misunderstanding by non-Muslims,
regardless of history and reality.

6. Religions education

In most of Chinese cities, the traditional education attached
to the masjid has already stopped or degenerated during these
years. This situation can be ascribed to such factors as the devel-
opment of civil education, secularization, and vanishing of tradi-
tional Islamic education in the masjids. But the problem in some
cities is that, the young Muslim generations know little about Is-
lam, and their activities and beliefs are different from their par-
ents, which caused problem of intergenerational identity. Some of
the children are segregated from the Imam’s religious exhortation
for a long time, they begin to pursuit the anti-Islamic fashions
and undertake activities forbidden in Islam. Studying Qut’an or
attending school became a contradiction for urban Muslims.

7. Female mosques (madrasas) and other woman issues

Female masjid is a particular phenomenon in China, which
originated in central China as early as the late Ming (1368-1644)
and the beginning of Qing dynasty (1644-1911). This emergency of
temale masjid has became prevalent since 1990s due also the pro-
cess of urbanization. It is a special issue which I discussed in an-
other work. The question here is: can we male Muslim, especially
the Imams, management members of the masjid, and worldly elites
of the community understand and be tolerant to special female
masjids (or zadrasahs, and give them more opportunities to express
their religious appeal, though in some areas, this kind of renewal is
still a controversial topic?

Being a place of social activity for diffusing basic knowledge
about Islam and make it convenient for female Muslims to fulfill
their prayer and communicate with each other in the rapid devel-
opment of urbanization, female masjid (or wadrasah) gives women
a separate space to learn from each other, exchange information,
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and communicate among themselves what they may not be to do
otherwise. It can be looked as a tactic for those pious female Mus-
lims to fight against dissimilation, discrimination and alienation
incurned against them by modernization, whereas it is an aspect of
strength for urban Muslims to preserve their traditions vis-a-vis
temale attitudes, and change the situation whereby thes males mo-
nopolize the religious resources for a long time.

8. Maintenance of faith and acculturation in the society

How to maintenan their Muslim identity and adapt to city life
simultaneously is a severe question for urban Muslims in China.
Urban community and urban life are different from rural areas in
that the members are strange to each other where Muslims are a
different from Han Chinese and vice versa. Because of their spe-
cial food needs and religious activity, some of the opportunities
cannot be obtained in their daily life. For example, the majority of
Muslims are doing small businesses, small trades and peddlers, or
specialized in Halal food supplies and Arabic interpreters, they
can seldom get chance to study handicraft or technology in facto-
ries managed by non-Muslims. Even for businessman, how to
deal with the profit of banks, and how to use loans from banking
institutions to enhance their careers is still a critical issue.

Thus urban vagrants are confronted with many difficulties in
practicing Islam, such as how to recite Islam in their daily prayers
when it is difficult to find a mosque or take ablution on prayer
time, let to get the opportunity to learn more about Islam. Such
pressing needs require to be attended to by people who have relia-
ble knowledge of Islamic Jurisprudence. As a consequence, the
author believes that there is urgent need to identify all the related
questions of Muslim minorities and organize a special committee
by Muslim scholars in the world to give interpretations and pro-
vide fatwas to be communicated through the internet or any other
efficient means. This will help Muslim minorities who are living in
different countries to take a reference instead of being confused by
the random explanations from local interpreters blindly.
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Conclusion

Over the last 30 years since the Chinese government started
implementing its policies of reform and opening to the outside
wotld, Chinese Muslims have succeeded in seizing this
opportunity to make important acievements in many areas and
their life has undergone significant changes. Uurban migration
can be seen as the most significant aspect of that process of
change in their conditions. After 1990, many international
Muslim immigrants came to China from different places in the
wortld; they were attracted by the fast-growing markets and
affluent economic life. Though they live in cities that are totally
strange to them in many respects, they have managed to cope
with the new environment.

Notwithstanding the opportunities available to them, both
Chinese and foreign Muslims in China are confronted with
serious difficulties and challenges. Their success or otherwise in
dealing with the challenges and difficulties of Chinese complex
urbanization process depends on whether or not they will
acculturate with city culture harmoniously.






CHAPTER 7

The Muslim Community in Korea:
Organization and Activities

(Abdul Rajiq) Sohn Ju-young

Introduction

This chapter is aimed to help correct the misunderstanding of the
culture and image of the Muslim community in Korea. This will
be accomplished through surveying the structure and role of Ko-
rea Muslim Federation (KMF), the research and educational ac-
tivities related to Islam in Korean universities and institutes, and
the Korean government policies and regulations pertaining to
matters of religion.

Although Muslims in Korea are a minority, they possess many
characteristics that make them quite unique compared to followers
of other religions with whom they coexist peacefully. Korea Muslim
community is still in its sprouting season. It has enjoyed the support
of a number of Islamic countries and nizations such as Saudi Arabia,
the Muslim World League and OIC. In addition to these factors be-
hind this growth, the cooperation and the special solicitudes of the
Korean government are meaningful. The Korean government do-
nated land to the KMF for the establishment of an Islamic universi-
ty, as well as the Seoul Grand Mosque, even during the Oil Crisis of
1973/1393.

The major barriers facing the propagation and spread of Is-
lam in the Korean society is the Korean people’s ignorance, mis-
understanding, and negative preconceptions about Islam. This is
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mainly due to the heavy influence of Western Christian culture
and media. Modern education in Korea was greatly inspired and
moulded by by western culture and educational philosophy. In
most cases, it was the westerners or Western Christians who
taught Islam to Koreans until quite recently.

The biggest issue facing Muslim activities to promote the cause
of Islam and reach out to the different components of the Kaorean
society is shortage of financial means and knowledgeable and skilled
Muslim missionaries. Certainly, Islamic da‘wah activities benefited
from the support of some rich Muslim countries, especially during
the 1980s. But such external assistance cannot be always guaranteed
nor should it be relied upon unendlessly, and the Muslim communi-
ty in Korea needs to develop its own self-generated and continuous
resources. Until we reach a status of financial self-reliance to carry
out our activities and execute our da‘wah and outreach programmes
to enlighten people on the truth of Islamic teachings, the support of
Muslim majority countries and Islamic organizations will continue to
be crucial for the sustainability of the Islamic mission in Korea. It is
necessary to set up a long term strategy for the call to Islam. This
involves a well organized system and team work. Although Islamic
da‘wah has a limited experience, it is crucial that we have enough,
capable, well trained, and good da‘wah workers. We need devout
missionary workers who can dedicate their lives to Islamic propaga-
tion in Korea just as Christian missionaries have done and still con-
tinue to do. In connection with this, it is hoped that Islamic coun-
tries would invite young Muslim students to study Islamic
knowledge and da‘wah methodology for the purpose to cultivate
qualified missionary workers for the future.

Rise and Formation of the Muslim Community in Korea

Islam is a new religion in Korea. In Jun 1950/1369, when the
Korean civil war broke out, the UN, consisting of the USA and
16 other countries, dispatched a multi-national army to the Kore-
an peninsula. This multinational force included Turkey, a Muslim
country, which helped form today's modern Muslim community
in Korea. The first Muslim who devoted himself to the propaga-
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tion of Islam was Adul Gafur Karaismailoglu, an imam of the
Turkish brigade that took part in that multi-national army. Under
his guide, the first generation of Korean converts came to the
Islam faith. Umar Jingyu Kim, Muhammad Duyoung Yoon and
Abdulla Yoodo Kim established the Korea Islamic Society in Oc-
tober 1955/1375 and began to propagate Islam after erecting a
masjid and setting up a temporary office with 3 tents donated by
the Turkish army at Imundong Dongdaemun, Seoul.

In early propagation activities, Korean Muslims became active
when the young Imam Zubeyr Koch came to the Turkish brigade
as a new Imam in Jun 1956/1375. He built a temporary mosque with
a big military tent and a minaret that became the first masjid in
Korea. There were 208 Korean Muslims worshiping there when he
left Korea a year after.'

Muslim majority society in Malaysia showed interest in Korea
from the beginning. In September 1961/1381, a group of religious
representatives from Malaysia visited Korea for 15 days to assess
the situation of Islam in Korea. They promised to support the ed-
ucation of 11 Muslim students from Korea, to study for 6 months
at the Islamic College of Klang, Malaysia. In November
1962/1382, Tun Abdul Razzaq, the deputy prime minister, and
Dato Haji Noah, the speaker of Malaysian parliament visited Ko-
rea. The outcome was a donation worth of one hundred thousand
Malaysian dollars was made to support the activity of Islamic
da‘wah in Korea. This Financial assistance confirmed to the Mus-
lims in Korea the sincerity and brotherhood of Islam among Mus-
lims. This encouraged them to work harder for the propagation of
Islam. Hence, Malaysia lined up other Muslim countries to support
the Muslim minority in Korea.

In 1966/1385, Sabri Junggil Seo, Sulayman Hwasik Lee, and
Muhammad Duyoung Yoon led a group of Muslims in Korea to
establish the Korea Muslim Federation, KMF. The Federation
still bears this name and is the sole Muslim organization that ex-

' Korea Muslim Federation, Islam in Korea (1955-1995/1374-1415), Special Issue in
Conjuction with the 40" Anniversary of Islam in Korea (Seoul: KMF, 1996/1416), p. 15.
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ists in Korea and is legally aknowledged by the government.

The Federation established a temporary masjid with office
rooms at Wonhyoro Yongsangu, Seoul and resumed dz‘wah activ-
ities. At this critical period, Mr. Maulana Sayyid Jamil, president
of the Association for Qut’an in Pakistan came to Korea. He was
the chief supporter of the Korea Muslims including Imam Mu-
hammad Duyoung Yoon, while living at the humble house of
KMF. He arrived in October 1966/1386 and stayed for two
months. He visited Korea in five consecutive years and exerted
his most effort in propagation of Islam and education of Muslims
in Korea. He made a great contribution towards the development
of Islam in Korea; for this he has been regarded as ‘the father of
the Korean Muslims.’

The year 1967/1386 was a historic moment for the Korea Is-
lam Foundation (KIF). Islam was offically recognized as a legal reli-
gion in Korea and KIF was registered as a legal organization under
Korean national law. In March of that year, KIF received donations
(5,000 pounds) from the Ministry of Religious Affairs in Kuwait.
Though this was not a big donation, it was meaningful in laying
down a foundation for Islam in Korea. Brother Sulayman Hwasik
Lee was elected as the first president of the KIF. Since that time the
religious society for Islam in Korea became an official legitimate re-
ligious body, like Buddhism and Christianity, and began to propa-
gandize. Islam is not well known in Korea even though it is known
as one of the major religions in this world, but the KIF now raises
its torch to shed the light of truth in Korea.

Since June 1967/1387, the KMF has been publishing the Korea
Islam Herald, a bi-monthly and bi-lingual (Korean-English) news-
papet, by which da‘wah activities are described and conveyed home
and abroad. After the transfer of the temporary masjid to
Namyongdong, Yongsangu, Seoul, the federation accelerated its
da‘wah movement through lectures and the distribution of booklets.
While the federation sent Korean Muslim students to Islamic coun-
tries in order to foster Muslim leaders for the future, it made efforts
to construct a masjid and an Islamic center that would be the basis
for Islamic outreach ot da‘wah Islaniiyah.
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The dream of the Korean Muslims of building a grand
mosque in Korea came true under the auspices of the Kotrean
government in September 1970/1390. Thanks to Jeong Hee Park,
the president of the Republic of Korea, the Korean government
donated 5,000 square metres of land located at Hannamdong
Yongsangu, Seoul, Korea, to KMF for the construction of a
grand mosque in Korea. From the 1970s, the Korean govern-
ment has paid full attention to the importance of the Islamic
countries, particularly after the first oil crisis. With donations of
land by the Korean government and 400,000 US dollars, contrib-
uted by Islamic countries including Saudi Arabia, Libya, Kuwait,
Qatar, Morocco, UAE, and Malaysia, the Seoul Central Grand
Masjid and Islamic center had a historical grand opening ceremo-
ny on 21st of May 1976/1396. This was a turning point in the
development of the Muslim minority society in Korea.

In fact, from the mid 1970s till the mid 1980s/1400s, Islam in
Korea became more prosperous. With the urban boom in the Mid-
dle East, especially in the Gulf countries, many Korean construction
workers, including technicians, went to the Islamic countries. They
witnessed the religious life of Arab Muslims directly. They became
interested in Islam, and many of them finally embraced it. For in-
stance, the KMF had built the branch of the Islamic center at Jed-
dah, with a help of a Saudi Arabian business man named Shaikh
Omar Abdullah Kamal, in March 1978/1398. Through this centre
8,000 Korean workers embraced Islam. And in July 1979/1399 in
another branch of KMF, at Zaharah camp of Samho Construction
Co., in Kuwait, about 3,000 Korean workers embraced Islam. A
branch of KMF was also opened in Indonesia in 1982/1402."

During this period, domestic activities for the propagation of
Islam became very active. Da‘wah workers from the World Mus-
lim League (Rabitah) and the Ministty of Hajj and Dar al-Ifta’ in
Saudi Arabia, the Islamic Call Society came to Korea. They pro-
duced 17 booklets on the teachings of Islam, for example, ‘Way
to be Muslim’ was published in Korean language. The glotious

" Tbid., p. 27.
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Qur’an was translated into Korean by Professor Othman
Yongsun Kim to help the Muslim minority to read the Words of
God in the Korean language. In addition to these activities, prop-
agation activities in other parts of Korea resulted in building
many branches of the KMF with their own Mosques in Busan,
Gwangju, Jeonju and Anyang.

However, since the middle of the 1980s, the propagation activi-
ties of the Muslim minority in Korea have become slow. Interest in
the Middle East and the Islamic world and on trade dwindled away.
It is true that this setback is due to outside influences such as the
Iran-Iraq war and the Gulf war, but there are also domestic causes
like the lack of leadership from KMF, especially after the first Kore-
an Muslim generation Doyoung Yoon, Jeonggil Seo, and Hwashik
Lee passed away. Today there are 340,000 Muslims in Korea. KMF
manages a central Grand Mosque in Seoul with 8 branches: 5
Mosques and 3 temporary praying places for propagation of Islamic
faith and values.

Although Muslims in Korea are a minority, they possess
many important featurers that make them quite unique compared
to the followers of other religions. Korea is a very religious
society and tolerant and open towards other religions. And none
of the world religions have seized a superior position in Korean
culture and society. However, all of world leading religions like
Confucianism, Buddhism and Christianity co-existed in Korean
society peacefully. This is the focal point of this chapter: the role
and task of the Muslims in Korea — how to expand, and how to
develop its forces in Korean society.

Structure and Role of KMF
A. Structure

A specific feature of the Muslim minority in Korea is that it has
a uniform structure for the propagation of Islam. Consisting of 7
executives and 2 auditors, the Executive Board of the Korea Islam
Federation, is approved by the Ministry of Culture and, likewise, it is
the highest legislative organ. The Board approves financial matters
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and plans future projects of the Fedearation. The president of the
Board represents the Islamic brotherhood in Korea.

KMF has three major departments: 1. department for admin-
istration and secrertariat, 2. department for the propagation of Is-
lam, and 3. department for maintenance. The first department part
looks after the general management and running of the affairs of the
Islamic brotherhood in Korea: accounts, correspondence and coop-
eration with government and other agencies and institutions, and the
management of the Foundation’s funds. The second department
takes care of the call to Islam and propagation of its teachings:
planning and carrying out various lectures on Islamic articles of
faith, education programmes, public relations, publications, supet-
vision, supporting and managing the branches’ activities, propaga-
tion, organizing and assisting foreign Muslims, religious affairs
(marriage, divorce, register, Halil and Haram, etc.) and providing
information for visitors. The third department is responsible for
the maintainance of the buildings and properties of KMF main
office and the chapters.

B. KMF Chapters and their Activities
1. Grand Mosque of Seonl

As described above, the construction work of the Grand Mosque
in Seoul, started work in October 1974/1394, and inaugurated in
May 1976/1396 as it was the first Grand Mosque in Korea.

The Grand Mosque complex includes: the head quarter’s office
of KMF, a grand conference hall, a reception room, Imam’s office at
the first level, a main prayer service hall for 427 men on the second
level, and a women’s prayer room on the third level. It can accom-
modate about 600 people. The Islamic Centre and attached build-
ings of the Grand Mosque, is a two-story building erected on 1, 362
square metres. In July 1990/1410 the Jeddah based Islamic Devel-
opment Bank gave 350 million won (US$ 291,000) for the construc-
tion of a three-story building that was completed in November
1991/1412. 1t houses the Institute for Islamic Culture, Madrasa Amir
Sultan bi Abdul A%z, the Advisory Committee, a training center for
the Arabic language, the Student’s Association, the womenfolk cir-
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cle, and a Muslim charity unit. The major entities and activities of
the Grand Mosque consist of the following matters.

1. Muslim Charity Circle: It is established by senior Muslims
to promote mutual friendship among the circle’s members and to
provide assistance in case of any mishappenings and disasters
occouring at home and abroad. For instance, they raised relief
funds worth of US$ 5,000 when the Turkey earthquake occurred
in 2000/1420 and another US$ 5,000 for Iraqis displaced by the
Iraq war this year. This circle is consisted of 25 members who
help themselves in marriage and funeral ceremonies and also help
poor people next door to the mosque.

2. Students’ Association: This is a student body of Korea
Muslim university students. The purpose of this association is as
follows: a) to promote mutual friendship, to foster brother and
sisterhood with Muslim students, to help youths at home and
abroad, and to enhance Islamic knowledge and beliefs. Under the
association, there are several activities such as: propagation, study,
publication, cooperation, social sports, and language. They hold
regular meetings on Saturdays; athletic sessions and an outing in
the spring; a summer camp in the summer; and an exhibition for
Islamic culture in the winter season. All members work on Arabic
language courses for non-Muslims; lecture on the Islamic creed;
and work at the World Assembly of Muslim Youth (WAMY)
Summer Youth Camp organized by the KMF. Since 1983, under
the auspices of WAMY, a youth camp is held every summer in
Korea. Through these activities the youth increase their Islamic
knowledge and way of life.

3. Womenfolk Circle: The members visit Muslim families to
provide assistance in family and other matters, such as marriage and
funerals. After Friday prayer, they serve coffee other refreshemnts to
foreign Muslim brothers, and provide lunch meals to Korean
Muslims to promote mutual friendship.

2. KMF Chapter at Busan (Al-Fatah Mosque)

This is the second Mosque, after the Seoul Grand Mosque,
located at Geumjeonggu Busan city, the largest port city in south-
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ern Korea. The main building and attached structures were con-
structed under the auspices of Dr. Ali Fellagh, then Minister of
Finance of Libya. More than 50 delegates from Islamic countries
attended the inaugural ceremony of this mosque. The plottage of
al-Fatah Mosque is 2,087 square metres (about 600 pyung) and
Mosque building is 210 square metres, Islam center is 1334 square
metres and can accommodate about 250 people.

Presently, Yasir JongYeuk Lee is the chairman and iwam. In
past, there were 3 Thai Da‘wah workers for the propagation of
islam, but presently there is no one. The major activities include:
exhibition on Islamic culture, courses on Arabic language, lectures
on Islamic faith, values and code of conduct, Qut’an recitation,
various activities for Islamic propagation via mass media in Busan
area, and an athletic sessions, etc. The Muslim students’
association also carries out many activities led by students from the
Arabic department of the Pusan University of Foreign Studies.
They launch propagation of Islam projects at the 5 local
universities during festive seasons. They also opened a public
lounge room of Islamic culture for the local people. They conduct
Arabic and English language classes and lecture on the Islamic
creed continuously. On the occasion of 2002/1423 World Cup and
Asian Games, a butchery centre was launched to produce halal
meat to meet the needs of the Muslims in Busan area.

3. KMF Chapter in the Gwangin Province (Gwangin Mosque)

This is the third mosque in Korea. In May 1979/1399, Sheikh
Muhammad Nasir al-Hamhan al-Utaibi, Deputy Minister of Awqaf
and Islamic Affairs of Kuwait, visited Sang-Yong ti “The Muslim
village’ and encouraged the newly converted Muslims. After his re-
turn to Kuwait, Sheikh Muhammad Ibrahim al-Sagabi, a judge from
Kuwait, also visited the village and arranged to provide funds for the
construction of the Mosque and Islamic Centre. Muslims from Ku-
wait, led by Br. Abdul Aziz al-Reeys, the editor of .A~Banna newspa-
per, donated 126,675 American dollars. The land was donated by Br.
Wi Sik Ha, a devoted Korean Muslim in the village. The inaugural
ceremony of this mosque was held in July 1981 (1401 H) and wit-
nessed by more than 40 delegates from various Islamic countries. All
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the population of this small village, totalling 700 people, embraced
Islam in 1979/1399.

The Gwangju Mosque is situated in an 856-square-metres area
with its premises occupying 99 square meters. As of February
2003/1423, it was frequented by around 735 people (male 450, fe-
male 285). In March 2001 /1421, the KFMA was formed,; it provides
assistance and guidance to 1,500 foreign Muslims who are mainly
workers from Pakistan, Bangladesh, Indonesia, India, Uzbekistan,
Ghana, Burkina Faso and Iran. KFMA helps in making pleas to the
Ministry of Labor in cases of delayed pay; industrial disasters; and
solving compensation problems with Korean employers. They made
a contract with the Association of Medical Doctors in Gwangju city
for 50% off on medical charges to Muslim workers. They also work
with the police station there for their safety.

4. KMF Chapter at Jeonju (Abi Bakr al-Siddig Mosque)

This chapter at Jeonju was opened in November 1986, with a
support of US$ 265,000 by Br. Abdul Latif al-Shari who visited Ko-
rea in April 1985. Abu Bakr al-Siddiq Mosque is located on a site of
1,066 square metres. It consists of lecture rooms, an office and
wudi” room on the first level of the building and a prayer hall (83
square metres) for men on the second level, and prayer hall for
women on the third level with a capacity for about 250 people.

Abt Bakr Siddiq Mosque is indeed a piece of art. Because
Jeonju city is considered a traditional folk site, this mosque was
constructed with the Korean traditional tiled roof and Islamic
dome style for a beautifully harmonized building. A Syrian Muslim,
Dr. Abdul Wahab Zahid Haq, who joined this chapter in 19806, is
the Imam of the mosque since its opening. The special pro-
gramme, comprised of the introduction to Islamic culture and
creed during the summer and winter vacations, has received a great
response from schools and institutions and the public in this area.

5. KMF Chapter in Anyang (Rabitah Mosque)

This mosque is a remodeled Christian church building put-
chased with private funds of 50 million Won by the late Br. Hussein
Changsik Yoo, it opened in April 1986/1406. Originally, it was a



Ju-young: THE MUSLIM COMMUNITY IN KOREA 161

double story building with children’s housing and a lodging house
on the first floor, and a prayer hall at the second floor. In 1990s,
when many foreign Muslim workers came to this area, the prayer
hall at the second floor became too small to accommodate all of the
foreign Muslim workers. They had to build a 3rd floor with their
charity fund of 100 million Korean Won which made it possible to
rebuild the current prayer hall with a 100 people capacity.

The Anyang Mosque had its name changed to the Rabitah
Mosque in December 1985/1406 as the funds for remodeling
and management of the Mosque was donated by the World
Muslim League (Rabitah) in Saudi Arabia. However, the Mosque
has experienced many difficulties with its management. The fi-
nancial problems were solved by funds raised from the council
for the mosque management — comprised mainly of labour
workers from Bangladesh.

Br. Najmul Hak had been taken charge of the services as an
imam of this Mosque after the late Imam Changsik Yoo passed
away in December 1999/1420. The wife and family of the late
Imam Yoo proceeded to sell the mosque premises. Meanwhile the
council for the Mosque management made decision to stop the
sale of the Mosque and has collected 150 million won through
fund raising. They continue to keep good relations with KMF by
talking with the late Imam Yoo’s family to resolve this crisis.

6. KMF Chapter in Jeju (Istamic Centre of Jeju Island)

The Islamic Centre in Jeju Island opened on June 1,
2002/1423 with the purpose of providing a prayer place for Mus-
lims who visit this island located in the Southern part of the Kore-
an peninsula and also to propagate Islam to the people there. Cur-
rently, the Friday prayer is led by Br. Bashir Dayyong Kim who
just returned from Qatar where he lived for 12 years. Professor
Bashir Kim, is engaging in lecture on the science of tourism at the
Jeju Halla University. He is putting his utmost efforts and energies
for Islamic propagation while managing directly the ‘Open Forum’
to give a better understanding of Islam to university students and
youths in Jeju area.
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7. KMF Chapter at Ansan (Islamic Centre of Ansan city)

A prayer venue was established at Ansan area, Wongokdong
Ansan city, Gyunggi province, for Muslim labour workers there.
KMF purchased a three-story building for 350 million Korean Won.
Being managed by Br. Hussein Dinar from Bangladesh, this chapter
is the cuddle of the religious life of approximately one and half
million Muslims living around Ansan Banweol industrial complex.

8. KMF Chapter at Pocheon (Islamic Center for Songwoors)

In May 2000/1421, the KMF opened a Mugalla (prayer ven-
ue) at the heart of Soheuleub Pocheongun costing 10 million
Won. In Songwoori about 1,500 foreign Muslims convened
around this small Mwusalla and launched a compaign to raise 200
million Won for developing it into a full-fledged mosque. In Jan-
uary 2003/1423, a piece of land expanding over 589 square me-
tres was purchased for the construction of the mosque. Then the
KMTF designed the plan of the building. A cornerstone-laying cer-
emony took place in June 2003/1424. The plan also includes the
construction of an Islamic centre on a 225-square-metre area with
150 million Won (US$ 125,000). The fund raising compaign for
building this mosque is on going at KMF in Seoul.

KMF Affiliated Major Bodies and Institutions
1. Korea Institute of Islanic Culture (KIIC)

The KIIC was established in August 1997/1418 with the
following aims: 1. to carry out comprehensive and systematic
research on Islamic culture; 2. to provide relevant and correct
information related to Islam to academic, religious, industrial
circles and to the media and government agencies, and 3. to
counter prejudices and misunderstandings on Islam and promote
mutual understanding and respect between Muslims and non-
Muslims. It also emphasizes the promotion of cultural exchanges
between Korea and Islamic countries; public relations efforts to
correct the Korean perception of the Islamic world; and enhance
people-to-people or popular diplomacy.

Scholars who studied in Islamic countries such as Saudi
Arabia, Iran, Turkey, Pakistan, Indonesia, etc. undertake research
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works under the slogan ‘Making a good institute.” Since
1997/1417 they have published five volumes of the Korean Journal
of Istamic Culture in English, Arabic and Korean. Among their
major activities is the reorganizing and expansion of language
classes at KMF. They teach languages of Islamic countries
(Arabic, Persian, Turkish, Malay-Indonesian and Urdu) and also
deliver special lectures on Islam for the public.

They conduct domestic seminars and participate in
international symposia where they present their papers to be
published in various learned journals. They give special lectures on
Islam upon invitation from major public institutions and groups. An
introducetory book on Islamic beliefs and the Muslim world'
became a bestseller in Korea for several months after the September
11 events in the USA. The institute considers contents, related to
Islam described in the textbooks of the middle and high schools in
Korea and learned journals from all angles. They also correct
misinformation on Islam spread in newspapers, magazines,
broadcasting, etc. Currently Dr. Wonsam ILee, a SunMoon
University professor, is in charge of this institute.

2. Madrasah Amir Sultan bin Abdul Aziz al-Islamiva

In October 2000/1421, Sultan Bin Abdul Aziz, Saudi minister
of defense visited the KMF and met delegations who conveyed to
him of the need to establish an Islamic educational institute in
Korea. He laid down the cornerstone for Islamic education for
Muslim children in Korea by donating 300,000 dollars for building
a Madrasah. In November 2001/1422, the KMF opened the
Madyasah with this fund. The multi-media room was built from the
conference room of the Seoul Grand Mosque, the Madrasah classes
were classroom remodeled from the classrooms of the Islamic cen-
tre. This is a supplementary education for children from 7 pm to 9
pm, 4 days a week, after regular school. They are teaching
Arabic, English, Qut’an, Islamic creed, and the practice of the
creed as a major subject. 25 Muslim children from 5 countries,

' Bearing the title Islam, the book was written by Cheong A. and published in
2001/1421.
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including Libya, are attending. The teachers of this school are Br.
Juwha Lee, a director of the propagation section, and 4 foreign
Muslims.

3. lustitute of Arabic Iangnage

After the oil crisis of the early 1970s, when the Middle East
construction boom was at height, many of Korean workers had an
ardent desire to learn Arabic language. To meet this demand, the
KMF founded the Institute of Arabic Language in 1976/1396 in
order to propagate Islam. Afterwards, this institute carried out not
only Arabic education, but also taught Islamic culture and basic
Islamic teachings as a bridgehead of Islamic propagation. Thanks
to this institute, many people were converted to Islam, and got
jobs at industrial sites in the Middle East. Many of the Muslim
converts of that time are very devoted people who are now active
at various mosques.

When the KIIC was established in 1997/1417 under the aus-
pices of KMF, the task of teaching the Arabic language was
passed over to it.

4. Advisory Committee

The Advisory Committee propagates Islam in Korea. It was
established in April 1998/1418 by leading figures from Islamic
countries who took the lead in propagating Islam in Korea.

They meet every 3 months at the Advisory Committee room
of the KMF where they discuss various issues important to the
Muslim minority in Korea. They give advice on the propagation
plan and strategy of the KMF and contribute to the development
of Islam in Korea.

5. Social Welfare Committee

There are about 100,000 foreign Muslim workers living in
Korea. The KMF manages the Social Welfare committee to help
them in their difficulties; to aid them with adapting to Korean
society; and promoting and securing their welfare.

This committee has two major tasks: The first is a special pro-
gramme to secure getting free medical examinations and treatment
services for poor foreign Muslims. Medical examinations and treat-
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ment services take place, on the last Sunday of every month, at the
big conference room attached to the KMF. Currently, Dr. Seokwon
Kim from Sacred Heart Hospital of Gangdong, Seoul and 2 physi-
cians from the Korean/Chinese medical school provide free medical
treatments for 100 foreign Muslim workers. In the near future, the
KMF’s plan is to set up a standing clinic at the Seoul Grand Mosque
for foreign Muslims with the goal to give free medical services.

The second task is to set up a Muslim lounge at the KMF.
This lounge will be created to help foreign Muslims facing diffi-
culties caused by Korean employers, i.e., unpaid or delayed wages,
victims of accidents or unsafe situations. The KMF, through this
lounge programme, will provide relevant legal consultations to
foreign Muslims and will speak on their behave in making a plea
or asking for cooperation from arbitrator of Ministry of Labor
and the Bureau of Police and the Immigration Bureau of Korea
respectively.

Meanwhile this social welfare committee has many plans to es-
tablish an orphanage, a shelter for single mothers, an old people’s
home, and a poor relief place managed in the Islamic way.

6. Committee for the Establishment of the Islamic College

In May 1977/1397, Br. Abdullah Ali al-Mutawa, the chairper-
son of The Committee of Muslims’ Foreign Aid in Kuwait, visited
Seoul Central Masjid and proposed to establish an Islamic college.
Encouraged by him, the Muslim leaders of KMF approved the Is-
lamic College plan and formed the “Committee for the Establish-
ment of the Islamic College”. The plan took concrete shape when
HRH Prince Naif bin Abdulaziz, the Intetior Minister of Saudi Ara-
bia, visited Korea in July 1979/1399 and promised to support a fi-
nancial fund and gave his approval to the plan.

In May 1980/1400, H.E. Choi Kyu Ha, then president of Ko-
rea, paid an official visit to Saudi Arabia and a joint communiqué
was issued in which the two countries agreed to cooperate in estab-
lishing an Islamic college in Korea. After this visit, and as a first step
in that direction, a site of 430,000 squate metres, located in Yong In,
50 km away from Seoul, was donated by the Korean government.
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According to the communiqué, the two countries would organize a
“Joint-Committee for the Establishment of an Islamic College,”
and in December 1982/1403, the joint committee discussed the
projects. It was decided that the cost of construction and manage-
ment for this projects should be contributed by the Saudi Arabian

government.

Even though we had the ground breaking ceremony for the
Islamic College, with the participation of more than 80 Muslim
leaders from various Islamic counttries, the Islamic College plan is
still behind the original schedule.

Major Centres and Activities for the Propagation of Islam
by Foreign Muslims in Korea
1. International Muslim Students Association of Korea

This is a gathering of foreign Muslim students studying at Seoul
National University and the KAIST (Korea Advanced Institute of
Science and Technology). There are about 300 members currently.
It started with vatious activities since 1999/1419 aiming at propagat-
ing Islam in Korea and strengthening friendship among members.
They publish booklets and pamphlets on basic Islamic creed and
distribute them to the general public. In the early 2003/1424, they
made Islamic calendars for free distribution, and because of the pos-
itive response, they launched in Korean language the publication of
a monthly magazine the named Beautiful Isian, which has conttibuted
a great deal to introducing Islam to the Korean society.

2. Turkish Muslim Students Association in Korea

Though not a formal establishment as a propagation organi-
zation, it is a gathering of Turkish Muslims in Korea who follow
the teachings of Bediuzzaman Saeed Nursi. It was started by 3
students from Turkey, in the early year of 1990s, but has 20 stu-
dent members who managing it actively. This association has a
good relationship with the KMF since Br. Faruk Zunbul, a mis-
sionary at the Seoul Grand Mosque, leads the gathering. They are
mainly devoted to Da‘wah activities to propagate the teachings of
Islam - trough their friendship network. They are very popular
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among Koreans because of their good Korean speaking abilities.
3. Ikatan Keluarga Muslim Indonesia, IKMI

This is a meeting of Muslim workers from Indonesia that has
been in place since 1996. They meet once a month to promote
friendship among members and propagate Islam in Korea. There
are about 250 members who live near Seoul. They have minor
organizations at Busan and other local cities.

4. Jama‘at al-Tabligh

This organization consists of workers from Pakistan and
Bangladesh. Its headquarters is located in India. The real aim of
this organization is to show the Islamic way of life directly
through practicing the propagation method of early Islam. There
are in this organization Muslims who agree to follow this aim and
activities of the Tabligh Jamaat. They meet every Thursday at the
Grand Mosgue where they make plans for the week and month
and review past activities.

They usually visit Musalla (temporary prayer place) with other
members. They stay several days or months for propagating activ-
ities including direct practice, of the model life, of Muslim Tabligh
Jamaat in Korea. They also work together with Tabligh Jamaat
from other countries, who visit Korea 2-3 times a year, to help
their propagation activities.

5. Da’watn al-Islamiya

Da’watu al-Islamiya is an Islamic organization for the propaga-
tion of the message of Islam in Korea, with its headquarters in
Bangladesh. It consists of foreign Muslim workers living in the
Anyang area. Established in 1994, this organization, which com-
prises 500 members who are mainly from Bangladesh, is centered
on the Anyang Mosque. They organize annual events such as a
prayer on the occasion of the Prophet Muhammad birthday, spe-
cial lectures by Muslim leaders, and a revival service for propaga-
tion of Islam. They have a special fund of 150 million Korean
Won allocated to the activities and maintenance of the mosque.
They hold regular monthly meetings to discuss matters relating to
life and wellbeing of the group.
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Islamic Education and Research Institutes in Korea
A. The Study of Islam in Universities

In 1965/1384, Hankuk University of Foreign Studies (HUES)
opened the department of Arabic to teach the Arabic language
and literature and Middle East and Islamic studies. The aim of
HUES is to produce Korean experts and specialists in Arab and
Middle East affairs. Since its inception it has produced about
2,500 graduates and its annual intake is roughly 90 students (50
Seoul campus and 40 at the Yong In campus). It offers courses
on the history of Islam, introduction to Islamic teachings and cul-
ture, Qur’an and Hadith, etc. Other departments were also estab-
lished to focus on Turkish (1973), Iranian (1976), and Malay-
Indonesian (1964) studies.

HUFS also launched a Masters’ degree programme in Arab and
Middle East Area Studies and a doctoral programme in international
relations in 1966/1385, a Masters’ programme in Arabic language
and literature in 1976/1396, and a doctoral programme in Arabic
language and literature in 1982/1402. These programmes offer
courses such as the following: history of Islamic thought and cul-
ture, Qur’anic studies, Islamic law, Islamic theology, and history of
Islamic revivalist movements. The Graduate School for Internation-
al Area Studies at HUFS teaches languages of the Muslim world and
and other Islam-related courses.

The Myongji University opened its department of Arabic
language and literature in 1976/1396. In 2000/1420 its name was
changed to the Department of Arab Area Studies. It offers cours-
es such as understanding of Qur’an & Hadith, and Islamic living
custom. Its graduate school established a Masters’ programme in
Arabic literature.

Pusan University of Foreign Studies (PUFS) and Chosun Uni-
versity in Kwangju also established departments for Arabic language
in 1983 and 1985 respectivley. The latter university offers courses on
Islam that are very similar to those taught at HUFS. In March
1997/1417, the Chosun University also set up a Masters’ pro-
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gramme in its department of Arabic and Islamic studies. It offers
courses on topics such as Arabic & Islamic history, studies in Ara-
bic-Islamic classical texts, and conducts a seminatr on modern Islam-
ic studies.

Seoul National University and Seogang University have de-
partments of Religious Studies and teach several courses related
to Islam. The former offers a course on introduction to the reli-
gion Islam, while the latter has history of the religion Islam as a
main course.'

The real centre for research and education on Arab, Middle
East and Islam is the Graduate School at HUFS. It has produced
most of the Korean scholars on the Middle East and Islamic stud-
ies. From 1975/1395 to February 2003/1423, they have published
48 Masters’ theses and 6 doctoral dissertations of which 19 theses
and 2 dissertations deal with topics related to Islamic studies.

Since 1975 the total number of Korean Masters and doctoral
graduates specialized in Mulsim area and Islamic studies has
reached 211, including HUFS (with 200 MAs and 11 PhDs).?

B. Islamic Research Institutes and Major Activities
1. Korea Association for Islamic Studies (KALS)

KAIS was founded after a series of lectures on “Understanding
of Islamic World” had been launched on June 18, 1987/1407. It
lasted almost 2 years at the seminar hall of the Daewoo Foundation
which had been very supportive of these unfamiliar but important
fields of study and knowledge in Korea. It was, indeed, a place to
exchange earnest opinions for the improvement of Islamic studies.
Covering different Islamic topics, such as “Muhammad, Who is
He?”, “Jesus in the Qur’an”, “fundamentals of Islamic doctrine”,
“Sufism: understanding Islamic Mysticism”, these lectures take place
every month. All lectures have been very successful and have at-
tracted many people.

' For further details see, Sohn Joo Young, “Introduction to Present Situation of Islamic
Studies in Korea,” Korea Journal of Istamic Culture, Vol. 1, No. 1 (1997).

? Republic of Korea: National Assembly Library, 2003, Books: Ph D dissertations, MA
Theses of Republic of Korea.
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The most significant result of this series of lectures is that it
gave a great momentum to interest in Islam that culminated in
the founding of KAIS in February 1989/1409 at the end of the
final session of those lectures. Professors Kim Yong Sun, Kim
Jong Wee, Han Duk Kyu and Jung Su II then came to the conclu-
sion that it was necessary to study Islam with a renewed
perpective and to systematically spread knowledge about it. Thus
KAIS leads Islamic studies in Korea; it holds two symposia and
one international conference. It has published 86 papers in all
fields of Islamic studies by 150 regular members from 25 univer-
sities in an annual journal. Out of 171 articles that have been pub-
lished in different journals produced by these universities, 103 are
related to Islamic studies.'

The most remarkable activity of KAIS is the programme of
Islamic Texts Reading (ITR). In addition to meetings, members are
strengthened in unity and friendship and share academic
achievements. The meetings are mainly streamed towards the
methodology of colloquium and I'TR. For instance, from 1993/1413
to 1995/1415, it tried to translate and annotate the Qut’an into the
most appropriate Korean format.” In 1996/1416, the third project
of ITR, a joint research project, published the book “The Formation
Process of the Islamic Sects and Their Present Situation”.” ‘Research
of Islamic World’ the proceedings of a colloquium held over in
1997-1998/1417-1418, and ‘The Religion of Islam’, by M.
Muhammad Ali, the ITR text in 1990-1992, are now under
preparation for publication. “The Wars Unended’ dealing with the
factional conflict in the Islamic world was published at end of the
last year under the name of KAIS.*

! Korean Association of the Islamic Studies (KAIS), 1990-2003, Annals of KAILS, No.1,
pp. 1-13.

* KAIS, Annals for Korean Association of the Islamic Studies, No. 3, Pp.285-296 and No. 4
pp. 324-330 (Korean translation of the meanings of the Qur’an, Chapters 81-114).

’ Sohn Joo Young, Kim Jung Wi, Lee Hee Soo, Hwang Byung Ha, & Kim Young
Kyung, The Formation Process of the Islamic Sects and their Present Sitnation, Acanet, 2000.

Y KAIS, The Wars Un-ended- The Factional Conflict in the Islamic World, Cheong A, 2002
(H.1423).
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2. Korea Association for Middle East Studies (KAMES)

The oil shock of 1973/1393 was the historical turning point in
diplomatic and economic relations between Korea and the Middle
East countries. It made the need of studying this region urgent. The
oll crisis directly motivated the establishment of the KAMES (Korea
Association for Middle East Studies). The KAMES was founded in
March 1976/1396 with 54 members. Now there are 250 KAMES
members including scholars, diplomats, and experts on area studies.
They hold regular conferences and seminars, international symposia,
and publish The Korean Journal of the Middle East Studies IKAJMES)
annually. The latest issue of the journal is No. 23-2. The total
number of the articles published in this journal is 335, of which 56
(16%) are related to Islam.'

3. Institute of Middle East Studies, HUFS and Other Institutes

Another major institute of Islamic studies is the IMES (Institute
of the Middle East), an ancillary institution of HUFS which founded
in January 15, 1976/1396. This institute was established with big
expectations and support from the Korean government. The pur-
pose of this institute was to build a better relationship with the Mid-
dle East countries by doing research on politics, diplomacy, eco-
nomics, society, religion, and culture of this region. It has invited
many distinguished scholars and experts from inside and outside for
special lectures and seminars. The IMES has published a collection
of materials, a research series, and a number of books. The total
number of articles published in its journal is 228, of which 66 (29%)
deal with in Islamic studies subjects.”

Besides the institute described above, there are a couple of
other major institutes, such as the Korea Institute of Islamic
Culture (KIIC) under the KMF and the Institute of Islamic
Studies (IIS) attached to Ewha Woman’s University. The latter
institute was established in September 1992/1413 with the aim of
developing propagation methods of Christianity in the Islamic
world. The scholars belonging to this institute are mainly

' Korea Association of the Middle East Studies (KAMES), 1980-2003, Journal of
KAMES, No. 1.
* Institute of the Middle East Studies (IMES) of HUFS, 1980-2002, Journal of IMES, No. 1.
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Christians who are engaged in research on Islam. They have
published four series of books titled Jourmnal of Islamic Studies
including an article entitled “How do Muslims Identify Jesus?”'

The Religious Situation in Korea and Government Official
Policy on Religion

The Religions Scene in Korea
A. Religious Features of Korean Society

Historically, various religions have coexisted in Korean socie-
ty: Koreans are a religious people. Not only Christianity, Bud-
dhism, and Islam exist in Korea, but also hundreds of new reli-
gions and common beliefs which form spiritual communities are
visibly present in the Korean scene. Also groups of sorcerers have
organized themselves into certain structures, though they have
been censured for their superstitious and irrational inclinations.
All of these belief systems are part of the religious map in the Ko-
rean society. Their cultural elements have influenced, more or less,
the Korean public. Therefore, the religious scene in Korea is vivid-
ly pluralistic.’ According to the statistics released by the Korean
Statistic Bureau in 1994/1414, the number of religiously affiliated
people in Korea is 33,772,552, 77.7% of the total population
(44,453,000). However, this percentage could be much higher
when we add to it the followers of new unregistered religions that
were not included in this statistics.*

This data clearly reflects the Korean society’s general attitude
towards religion. In other words, it means that individual members
have more than one religion: in fact the religious population would
be more than the absolute number of the Korean population.’
Certainly, the religious population of Korea would be greater than

! Institute of Islamic Studies (Chun Chae OK): The 1995 Yeyong Conmunication.

? Ministry of Culture & Tourism, Religions Affairs, A Handbook for Religion of Korea (Seoul:
Kyemoonsa, 2001), p. 79.

’ Yoon E Heum, Religions of Korea at the transition era (Seoul: National University and
Research Center for Religion and Culture, Jeepmundang, Department of Religion,
1986), p.16.

* Kim Sangho, A Study on Religious policy in Korea, 1996, p. 16.

> Ministry of Culture & Toutism and Religious Affairs, .4 Handbook for Religion of Korea, p. 397.
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the absolute population number if we include the numerous sham-
ans among the people at the lower levels of society.

In this way Korea is remarkable in that it never broke apart in
the name of any religion even though ruling kingdoms, in its history,
changed religious affiliation. The Korean society has continuously
existed as a multi-religious society for more than 1600 years, since
Buddhism was introduced to it. Entering the 20th century, many
nations fell under colonial rule; they were forced to divide into many
states. In Korea, however, during the independence movement
launched in March 1, 1919/1337, vartious religious groups joined
hands to save the state and the nation.! This shows that religions in
Korea are rather tolerant and cooperative in their relations with one
another. It is easy to see Korea’s religious pluralism and respect, if
not appreciation, of different beliefs and value systems clearly re-
flected in its national public holidays.

Secondly, religious communities in Korea are quite liberal and
tolerant. As seen in the religious population, Korea is a multi-
religious society; the people get along with various religions and, in
fact, some belong to more than one religion. Also, it is a common
feature of Oriental culture to have a generous attitude towards
other religions.” From a historical viewpoint, it can be said that the
tolerant Korean attitude towards religion is due to the fact that the
people’s social and personal life in Korea has been influenced and
moulded by the creeds and values of different religions at same
time. In this context, the Korean is Confucian in human affairs,
Buddhist in his view of life, Christian in caring for neighbors, and
Shaman in his view of destiny.’

In other words, the Korean society has a natural disposition
and original receptivity to religious beliefs and values. This fact is
very much in favour of Islam which the Qur’an has proclaimed as
the religion of human nature (din alfitrah), thereby attaching high

' The March 1 movement is a national representative movement that fought against
the Japanese invasion. It was led by prominent religious figures from Cheondoism,
Buddhism, and Christianity.

’> Yoon Eheum, Development of Society and Role of Religion, State and Society, (Institute of
Religions Domestic and Abroad, 1984), p. 26

’ Yoon Eheum, ibid, p. 26
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consideration to a number of major human values, such as love of
mankind, brotherhood, family belonging, and human destiny. The
religious system of Islam and the exemplary model of Prophet
Muhammad may thus be said to be very much in consonance with
the Korean people’s view of life and cultural values which have
been deeply rooted in Shamanism since very old times.'

B. Religions in Korea

The religious situation in Korea can be described as basically
an amalgam of historical world religions, native religions, arsing
new religions, and Shaman local beliefs. A brief description of the
religious map is provided in the following paragraphs.

1. Historical Religions

Buddpism: 1t flourished during the Koryo dynasty when it
came to Koguryo in 372 via China. Although it began to decay
after the Chosun dynasty, it was, at that time, at its zenith. Bud-
dhism is the oldest foreign religion that settled in the Korean pen-
insula.” This religion has greatly influenced the Korean spitit and
culture of living. There are two major sects, Jogaejong and
Taegojong, with 40 sects and 12,004 registered temples, 3,500 un-
registered temples, 25,598 monks and about 22,700,000 followers,
thus accounting to approximately 40% of total population.’

Confucianism:* Tt came duting the same period as Buddhism. Its
ideology has influenced politics and education. It reached its hey-
day under the Choson dynasty (1392-1910) which “implemented
harsh measures in order to diminish the institutional power of
Buddhism” and promote Confucianism “as the philosophy of state

' Kim Seongkwang, A Study of Religions Education of the Korea Christian Mission Schools
under Influences the Religions Pluralism, 1993, pp. 11-12.

’ Yoo Dongsik, Korean Religions and Christianity (Seoul: Korea Christian Book Press,
1982), pp. 59-63.

’ According to Korean Statistics in Nov. 1, 1995, the total population of Korea is 44,554,000. —
Author. Acording to 2012 records, the total population in South Korea has reached 50 million
people. — Editor.

* It is debatable whether Confucianism can be classified as a religion, but it is
customatily regarded so.



Ju-young: THE MUSLIM COMMUNITY IN KOREA 175

governance.”' Since then Confucianism has become the source of
values and morality for the Korean society. In the modern era its
power has declined rapidly, and barely maintains its slender exist-
ence under the basis of civic code of conduct.” There is only one
sect with 234 local schools annexed to the Confucian shrine,
18,240 teachers and 10,000,000 followers. However, the number of
followers is very doubtful.

Catholicism: 'The Catholic Church became a centre of Western
learning among the intelligentsia when Lee Seunghoon was the first
to be baptized into the Christian faith. It suffered persecution se-
verely for a century and was viewed as a harmful creed to Confucian
society during the Chosun dynasty which emphasized the absolute
power of kingship and ancestor worship. After the Korea-France
treaty in 1886/1303, Catholicism was allowed to be propagated in
Korea for the first time. Currently there are 2,369 clergymen, 5,000
sisters, and 1,657 churches and 3,578,113 believets.

Protestantism: Protestantism arrived to Korea one century after
Catholicism. It has celebrated its centennial anniversary. It has been
very successful in expanding with securing enormous power and
number of believers. There are 132 sects, 48,256 churches, 52,312
ministers, and 15,055,609 followers.’

Istam: 1slam, as we have already seen, is a late comer to Korea,
barely more than half a century since it was first introduced to Ko-
reans in 1950/1369. The number of its followers is about 33,640.

2. Rising New Religions

Contrary to historical religions whose truths and systems have
been established, a rising new religion can be defined as one that is
still experimenting and searching for its truths and substance. While
historical religions in Korea came mainly from the outside, atising
new religions are homegrown creations. Presently, there are 240

' Choi Mihwa, “State Suppression of Buddhism and Royal Patronage of the Ritual of
Water and Land in the Barly Choson Dynasty”, Seoul Journal of Korean Studies, Vol. 22,
No. 2 (Seoul: Kyujanggak Institute for Korean Studies, December 2009), pp. 181-182.
> Yoo DongSik, Folk Religion and Korean Culture (Seoul: Modern Thought Co., 1978),
pPp. 262-263.

’ Ministry of Culture & Tourism, Re/igious Affairs, pp. 30-39.
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newly risen religions in Korea, although only 26 of them are active
and registered as corporate bodies with the Ministry of Culture and
Sports. They have 26 places for gathering, 36,450 ministers, and
5,654,970 followers. The major representative religions of this cate-
gory are Cheodogyo, Won Buddhism and Daejonggyo.

Cheondogyo: 1t was created by the Donghak movement in
1860." In a short time, it developed into a national religion with a
big sacrifice of one million people in the name of fighting to save
the nation and to inspire a national movement for modernity.
There are 1,200,000 followers, 150 parishes, and 4,907 ministers.

Won  Buddbism: This Buddhist sect emerged around
1900/1317, under rapidly changing circumstances.” It has some
1,230,000 followers and 500 temples in Korea, the United States
of America, Canada, Germany, and Japan, with 9,800 ministers.
Its followers run three universities, including Wonkwang Univer-
sity, 7 middle and high schools, 96 preschools and kindergartens,
and 34 charity and medical centres.

Dae Religion: The founder of this religion is Tangun, the
founding father of the Korean nation. It is a five-thousand-year-
old native religious tradition. There are 89 shrines in the country,
271 ministers and 470,100 believers belonging to this tradition.’

3. Local Religions of Korea

By the term ‘local religions’ refers to primitive religious
traditions with no specific originator or well-defined creed and belief
system, but they have religious characteristics, with incantation, and
adopt the local folk beliefs. Shamanism, which mainly teaches the

! Literally, Cheondogyo, also known as Cheondoism, means “Religion of the Heavenly
Way”. It is a 20th-century Korean religious movement based on the 19th century
Donghak Confucian movement movement founded by Choe Je-u (1824-1864) and codi-
fied under the Kotean nationalist and independence activist Son Byeong-hui (1861-
1922). Cheondoism has its origins in the peasant rebellions which arose in 1812 during
the Choson dynasty. Cheondoism is essentially Confucian in origin, but incorporates
elements of Korean nationalism, Taoism and Buddhism. It places emphasis on personal
cultivation, this-worldly social welfare, and rejects any notion of an afterlife. — Editor.

* Ministry of Culture & Tourism and Religious Affairs, .4 Handbook for Religion of Korea,
p. 102

’ Ibid., p. 397.



Ju-young: THE MUSLIM COMMUNITY IN KOREA 177

pursuit of good fortune, is representative of this type of religion.'
Since such local religions do not form into groups, it is not easy to
find their religious demographics, but it is safe to add that there are
uncountable numbers of followers that belong to these local
religions in Korean society.

C. Korean Official Policy and Regulations on Religion
1. General Principles of Korean Policy on Religion

Article 20 of the Korean Constitution stipulates that “All peo-
ple have the freedom of religion.” It does not recognize a state reli-
gion; but there is a separation between religion and politics. This
means that Korea’s policy on religion is based on two main pillars:
principles of the freedom of religion and separation of church and
state.

Here freedom of religion is defined as the freedom of a per-
son to believe in the way he or she wishes. That includes not only
active freedom of belief: religious ceremony, religious gathering,
association and missionary activities, but also passive freedoms, i.
e. not having any religion at all, not taking part in religious cere-
monies, and propagation activities. This is supported by article 11
of the constitution which states that “All people are equal in view
of the law, not allowed to be discriminated against by gender, reli-
gion or social statues relate to all spheres of political, social and
cultural life.”

Freedom of religion, defined as a human right rather than the
right of a nation, is not only for the natives but also for foreigners
and stateless persons. The supremacy of this right has allowed
religious groups to flourish and build churches and temples.”

The principle of the separation of church and state is based
on the idea that the state is only concerned with the mundane life
of people and does not interfere with their religious and spiritual
life. The principle’s basic elements: denial of state religion and
neutrality of state concerning religious matters.

' Sik, Folk Religion and Korean Culture, p. 268.
? Kim Sangho, ibid, p.16.
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- No Recognized State Religion: In pre-modern Korean society
religion was not separated from the state; Buddhism developed
under the auspices of the royal family in Koryo dynasty (918-
1392). Politics was part of the life of most revered monks. Con-
fucianism in the Choson dynasty greatly influenced not only poli-
tics but also people’s social life thanks to the policy implemented
by the state to promote Confucianism. Even after the end of this
dynasty, a systematic policy separating religion and the state was
not undertaken, though there were some leaders who upheld the
idea of the separation of religion and state under the influences of
western thought.

Later, such a stand was clearly upheld by the Constitution
promulgated in July 17, 1948 when the Republic of Korea was
established. Thus, Articles 19 and 20 undetscore “freedom of
conscience” and “freedom of religion” to all citizens, while Arti-
cle 20(2) indicates that “No state religion shall be recognized, and
church and state shall be separated”.!

- Neutrality of the State towards Religion: The state is not allowed
to give preferential treatment to any particular religion, nor shall it
perform or support financially special religious ceremonies. One of
the manifestations this neutrality towards religion is Article 5 of the
Education Law which states that “The state and the public school
cannot do any religious education for a particular religion.”

Yet, the controversy over religious interference in politics is
far from being settled. The Grand Court of Korea, under the
Yooshin constitution of the 3rd Republic Government,” ruled that
a critical sermon on politics is regarded as a political speech and is
guilty of violating martial law.” However, there is no regulation of
positive law restricting the political activities of religious persons or
religious bodies. If is such law is enacted in the future, such a move

Y Constitution of the Republic of Korea, pp. 6-7. See also Park Jongsu, Analysis on the Change
of Relationship of State and Religion Emphasizing on the religions policy in 1” - 6" Republic of
Korea, p. 200.

* Dagpan, 1973, 5, 23, pp. 73-525.

} Yanggun, Legal Study on the relationship of State and Church: Issues in the Modern Legal
Science (Seoul: Park Young Sa, 1983), pp. 592-593.
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will, in fact, be a violation against the freedom of religion.'

There are two positions regarding the issue: It is possible to
organize and work for a religious party in Korea in the same man-
ner as Christian democratic parties in some Western countries, like
Germany, do. Hence, the organization of religiously-based parties
should not be banned from politics; their political activities should
rather be protected by the law. The second position is that it is un-
desirable, by virtute of the principle of the separation of church
and state enshrined in the Korean Constitution, to allow the for-
mation of political parties based on any partcular religious creed in
a multi-religious society like Korea.” Most Korean intelligentsia
today subscribe to the second view. There is yet great concern that
this situation might develop into a serious crisis affecting order and
stability the Korean society.

Nevertheless, the constitution of Korea guarantees the free-
dom of religion. Hence, it regulates the registration of religious
groups under civil law. Article 32 of the Civil Code guarantees
“The establishment and permission of non-profit organizations”
permits associations or foundations with aims of academic, reli-
gious, charitable, social and other non-profitable nature and activ-
ities to form corporate bodies with permission of the regulating
authority. In addition, various laws related to taxation also deter-
mine the tax status of religious organizations, charity require-
ments for such bodies, and the regulation of benefit of religious
organizations to their receptors.

2. Religion-related I aws

The laws and regulations related to religion could be divided
into three categories. The first category pertains to the protection
of Buddhism, and is known as the “Law for Traditional Temples
Reserves” . The second one concerns Confucianism, and consists
of the “The law of religious property”. By law Buddhist temples
and Confucian shrines, which are annexed to local schools, must
have their historical value and cultural significance protected as

1 .
Ibid.
* Han Sangbum, Basic Human Rights (Seoul: JeongEumSa, 1985), pp. 172-173.
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part of the heritage of national culture. The third category in-
cludes general laws regulating religious matters.

As we have described above, all religious organizations in
Korea are established and managed as non-profit organizations
according to Article 32 of the Korean Civil Code (the establish-
ment and permission of non-profit organization). There are 398
religious organizations registered with the Ministry of Culture and
Sports as of December 2001: Buddhism (90), Protestantism (188),
Catholicism (73), Confucianism (21), Islam (1), and others (25)."
As already mentioned, Islam in Korea was legally registered as a
foundation in 1976/1396.

Religious education is only possible at private schools under Ar-
ticle 5 of the Education Law. The most important factor for the fast
growth of Christianity is the indirect method of propagation of its
teachings through education: Christian middle and high schools and
universities. For example, the Catholic Church manages various pro-
jects on education: kindergartens (215), primary schools (6), profes-
sional colleges (3), middle schools (26), high schools (35), universi-
ties (9), and theological seminaries (5). They also provide social ser-
vice to the people through different means, such as hospitals (30),
old people’s homes (25), and leper colonies (25). Islamic organiza-
tions, however, have none of such institutions related to educational,
cultural and welfare programmes.

Currently private schools and social welfare organizations are
established under special laws. Education foundations are estab-
lished by the Private School Law (Law No. 1362, June 26,
1963/1383). Social welfare foundations are established by the Social
Welfare Projects Law (Law No. 2191, January 1, 1971/1390). In ad-
dition, there was a strong request by religious organizations to estab-
lish a religious law to promote good relationships among religions.

Korean law protects religious ceremonies and places of wor-
ship. Article 158 of the Criminal Code stipulates that “one who

! Ministry of Culture & Tourism, Religious Affairs, A Handbook for Religion of Korea, pp.
353-374.
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intends to obstruct funerals, feasts, prayers or sermons will be
fined not exceeding fifteen thousand won.” Article 149 of the
Criminal Procedure Code states that “a person who holds a reli-
gious position or has it in past can deny the testimony in regards
to his religious position.” Article 286 of the Civil Procedure
Code also stipulates the right of a religious man to deny the tes-
timony: “one who holds a religious position or held it in past,
has the right to deny the testimony if he does not want that po-
sition known.” The Labor Union Act No. 11 stipulates, “A
member cannot be discriminated against with regard to race,
religion, sex, (political) party, or rank.” The Labor Standards Act
No. 5 also gives equal treatment, stipulating that “the labor con-
dition cannot be discriminated against nationality, belief or so-
cial rank.” The Law of Conscription Affairs No. 50 and the Law
for Military Personnel Affairs, section No.5, No. 8 and No.12
provides rules relating to religious military personnel and reli-
gious officers and specifies standard rules concerning such acts
as sarcasm, mockery, hatred of religious beliefs, religion or dis-
respect for religious ceremony.

Conclusion: Future Prospects of Islam in Korea

Religious policy of Korea is based on the freedom of religion and
the principle of separation of church and state. However, regard-
ing the religious policy of Korea, two major issues must be point-
ed out here.

Firstly, Korea needs to work out a general policy on religious
matters. As has been indicated by one researcher, there is no
comprehensive policy on religion adopted by the government;
handling of religious affairs is subject to ad hoc initiatives and
suffers from much inefficiency and lack of unified and consistent
regulations. Therefore, there is urgent need for new regulations
on religious matters and organizations to be set up in a systemat-
ic, well-thought and balanced manner.

Secondly, in addition to the shortage of official experts on reli-

' Tak Myung Hwan, A Study on the Religions Policy of Korea (Seoul: Gukjong publication,
September 9, 1980).
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gious matters, the authority looking after such matters is under the
auspices of the Ministry of Culture and Sports, which does not seem
to be the right state organ that should handle such sensitive issues as
those pertaining to religion. Without underestimating the efforts
done under the current administrative regime to solve arising con-
flicts and foster mutual understanding, harmony and cooperation
among the different religious communities and organizations, and
seen the complexity and sensitivity of the religious issues and mat-
ters involved, it is high time that a special department be established
under the Korean government to look after matters of religion.

Today, no religion holds a dominant position in Korea, but
Buddhism and Confucianism comparatively enjoyed a strong posi-
tion before the 1950s, when Islam came. Christianity has registered
considerable growth after 1960s when Korea put much effort into
the industrial development with reconstruction projects supported
by the United States of America after the Korean War in 1950. The
followers of both Catholicism and Protestantism constitute about
40% of the total population. This is mainly due to the great and
multifarious efforts made for the propagation of Christianity in Ko-
rea by the 132 Christian organizations which are the most well-
organized religious bodies in the country. These organizations spon-
sor and support numerous educational institutions (including prima-
ry, middle, and high schools), social welfare centres, hospitals, or-
phanages, old people homes, etc.

Meanwhile, Korea’s Muslim community is still in its sprouting
season. Despite its short history, it has shown startling growth with
solid foundation in the major cities of Seoul, Busan and Jeonju. This
work has been supported by Islamic countries like Saudi Arabia and
Islamic organizations such as the Muslim World League and OIC.
The cooperation and special solicitudes of the Korean government
have also been meaningful to foster that growth.

The major obstacles facing the spread of Islam among the
Korean people have to do mainly with negative preconceptions
and misunderstandings due especially to Western and Christian
influences. The modern educational system of Korea was estab-
lished on Western cultural and its intellectual lines. Most Koreans
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have learnt about Islam and the Muslim world and culture through
Western academic and mediatic channels. Until quite recently, it
was Westerners and Christians who taught Koreans about Islam.
Moreover, Christianity in Korea has deviated from its original
phase and has become increasingly exclusive towards other reli-
gions, especially Islam about which it spreads negative images
among the people.

In order to face this situation, the first thing we have to do, for
the proper propagation of Islam in Korea, is to remove the misun-
derstandings and correct the perception of Islam in Korean minds.
In this connection, it is noticeable that after the 9.11 crisis there has
been a great increase in the volume of serious and academic publica-
tions on Islam in both Korean and English, including translations of
original Islamic sources. This is a very important and encouraging
phenomenon. In the near future, the KMF will embark on a spe-
cial project of systematic spread and publishing of information on
Islam and Islamic thought and culture for the general public. In-
ternational Islamic organizations can surely help in this and other
similar projects.

Our age is one of professional journalism and advanced me-
dia technololgies that have become essential means for any effi-
cient communication and reachout. This is more so for any or-
ganization embracing a message and mission to be conveyed to
the people and to whole world. That is why we find that many
Korean religious groups and bodies have launched their TV cable
networks. Buddhism, Catholicism, and Protestantism now trun
their own TV broadcasting stations.

One of the biggest problems facing the propagation of Islam by
specialized Islamic organizations in the world is the shortage of
funds. The Korean case is no exception. Call-to-Islam activities in
Korea started in the 1980 thanks to financial support of some Arab-
Islamic countries. The Muslim community in Korea has not been
able to attain financial independence as it has not been able to de-
velop sustainable economic resources enabling it to embark on more
systematic and long-term programmes for the propagation of Islam.
It is hoped that Muslim majority countries and international Islamic
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organizations would consider the situation of Islam and Muslims in
Korea as part of their concerns and future plans regarding the cause
of Islam in the world.

What is of utmost necessity for the advancement of Islam in
Korea is a well-thought out strategy and systematic approach for
Da‘walh activities with clear priorities and sound understanding of
the needs and problems of the Korean society. This requires, in ad-
dition to financial means, capable, well-trained, and dedicated da‘wah
workers. We need professional Da‘wah workers who have sound
knoweldge of Islam and good understanding of the Korean society
and culture and a sense of the needs and priorities of the Muslim
community in Korea. Muslims in Korea can actually find a good
example in the systematic way Christian missionaries and organiza-
tions are carrying out the call to Christianity. One essential need that
has to be satisfied on the way toward this goal is to provide oppot-
tunities for Korean Muslim students in Islamic universities in Mus-
lim countries so that they get equipped with profound and sound
knowledge of Islam both in its fundamental sources and teachings
and its development as culture and civilization.

I am quite sure that the future of Islam in Korea will be
brighter compated to other Muslim minority groups in the region
and perhaps the world over. The following factors will, I believe,
make this possible.

Firstly, there is considerable similarity of orientation between
many Islamic teachings and rituals and elements of Korean tradi-
tional culture.

Secondly, there is basic commonality between Islam and Ko-
rean education consisting in the central place given to ethics and
morality.

Thirdly, the Korean government keeps good relationships
with many Islamic countries. It is necessary for Islamic organiza-
tions to enhance such relationships for more mutual understand-
ing and cooperation.

Fourthly, many religious and non-religious people in Korea
are very disappointed at the existing religious institutions that are
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complacent with regard to exploitative capitalism, unfettered he-
donism, increasing immoral trends and negative cultural influences
of Western civilization. An increasing number of the Korean intel-
ligentsia have become critical of Christian organizations due to
their fanatic and exclusivist attitudes towards other religions.

As pointed out above, Koreans are very open and receptive
to religions and religious values; they are quite generous, tolerant
and friendly towards the different religions. It will not take too
long to witness Islamic Korea sending its bright light all over the
Korean peninsula, the Land of the Morning Calp.






CHAPTER 8

The Shari‘ah Objectives and their
Implications for non-Muslim Minorities:
The Case of Malaysia

Muhammad Amanullah

Introduction: An Overview of Magasid al-Shari‘ah

Islam provides a comprehensive code of life. Its teachings and
commands cover all aspects of human conduct and activities at the
individual as well as the collective levels. Its code of life, expressed
by the all-inclusive term Shari‘ah which denotes among other
things watering source (i.e. source of life), right way or straight
path, revolves around the realization and promotion of fundamen-
tal values which embody human good and well-being both in this
world and in the hereafter. Described as Magasid al-Shari‘ah, these
goals and objectives are a reflection of the Islamic worldview and
values according to which human needs are indentified and judged
in a descending hierarchical order from the most important and
indispensable to the least important and most ancillary.

In other words, the injunctions of the Shari‘ah, which consist
of rules governing human acts and conduct in terms of presctip-
tions and proscriptions and what lies in between, are not instituted
for their own sake; they are rather intended for the realization of
benefit (maslahah) and prevention of harm (mafsadah) for human
beings. Likewise, the doctrine of Magasid al-Shari‘ah aims at attain-
ing goals that consist of three main categories as have been classi-
fied by Muslim legal theorists.
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1. The daririyyat. this term refers to indispensable things that
constitute essential needs for human beings both individually and
collectively. Human social life and collective existence will suffer
greatly if such things are affected and the severity of human suf-
fering will increase depending on the degree of harm and viola-
tion they undergo. Hence their realization, protection and promo-
tion is of utmost concern in the Shari‘ah. According to the major-
ity of Muslim legal theorists and jurists, these indispensable things
consist of religion (di), life (nafs), intellect (‘agl), offspring (nas)
and property (mal). They constitute the core values for human
individual and collective existence and any harm or violation af-
fecting them wholly or partly means the violation or destruction
of society’s fundamentals. In fact, as Muslim scholars assert, the
protection and promotion of these five fundamentals is conse-
quential nor only for human worldly life, but more importantly
for the life to come.

2. The hajiyat. this category includes all things that are needed
for the proper and smooth functioning of society and attainment
of the daririyyat. Although they are not indispensable, their ab-
sence will cause harsdship and sverity in human life. Alternatively,
their realization brings comfort and alleviates distress and diffi-
culty in people’s life.

3. The tapsiniyyat. it includes all that leads to splendor, perfec-
tion and peace in human life. It thus bestows graciousness and
beauty on people’s conduct, relationships and transactions, and
improves their life conditions in all aspects of their existence.'

Covering all levels and aspects of human life and exemplifying
all kinds of human interests from the most fundamental to the least
important, these three categories of the Shari‘ah objectives actually
reflect the hierarchical scheme of values Islam has set up for human

' For more details, see Abii Ishaq al-Shatibi, .A/~-Muwifagat fi Usiil al-Shariab, edited by
Abdullah Draz (Beirut: Dar al-Kutub al Ilmiyyah, n. d.), vol. 2, pp. 7-10; Muhammad
al-Tahir Ibn Ashur, Treatise on Magqasid al-Shari‘ah, trans. Mohamed El-Tahir El-Mesawi
(Herndon, VA: The International Institute of Islamic Thought, 1427/2006), pp. 117-
125; Wahbah al-Zuhayli, Usi/ al-Figh al-Islkimi (Damascus: Dar al-Fikr, 1996), vol. 2,
pp. 1020-1024; Ibtrahim Muhammad Salqini, A/+Muyassar fi Ugil al-Figh al-Iskami
(Damascus: Dar al-Fikr, 2 ed., 1996), pp. 412-419.
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social life and existence. Likewsie, they concern all people, Muslims
and non-Muslims alike, and constitute the basis for human rights in
the Islamic framework. Accordingly, non-Muslim minorities living
within majority Muslim societies and under Islamic rule should be
enjoying the same interests embodied by those objectives. The fol-
lowing section of this chapter discusses implications of the doctrine
of Magagid al-Shari‘ah for non-Muslim minorities living in a Muslim
majority country, by taking Malaysia as an example.

The Shari‘abh Objectives and their Implications for non-
Muslim Minorities
1. Protection of Religion and Its Implication for Non-Muslin: Minorities

One of the basic and higher objectives of the Shari‘ab is to
protect religion, for which a number of obligatory rulings have
been provided by the Shari‘ah. For a Muslim, an important obli-
gation is to continue with his correct faith, which comprises its
six pillars. Likewise, he must perform five pillars of Islam. He is
not allowed to abandon his faith. If he does so, he will be pun-
ished by death for his apostasy, unless he repents and comes back
to the fold of believers again.

However, a non-Muslim is not obliged to accept Islam or
convert to it. Islam provides him full freedom to continue with his
own faith. In this regard, Islam is so flexible that it allows a male
Muslim to marry a woman of the People of the Book and also al-
lows her to remain non-Muslim within a family of Muslims. Her
Muslim husband is not allowed to compel her to accept Islam.
Likewise, a non-Muslim is not obliged to perform the Islamic ritu-
als of devotional worship nor any other matters that are specific to
the Islamic faith. Rather, a non-Muslim is free to follow and prac-
tice the teachings of his religion as pertaining to faith, ritual wor-
ship and most of other aspects of personal and devotional life.' In

' Salih bin Husayn al-Ayid, Huqig Ghayr al-Muslimin fi Bilad al-Islam (Riyadh: Dar
Ishbilya li’l-Nashr wa al-Tawzi', 2001), p. 25. According al-Qaradawi, since the time of
righteous caliphs Jews and Christians performed their worships and held their services
and celebrations with freedom and security, just as was presctibed in the covenants of
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this respect, the Qut’an (2:256) cleatly states that,
There shall be no coercion in matters of faith.

Moreover, God addresses the Prophet in the strongest terms
to the effect that it is not part of his mission to force people to
convert to his message:

And [thus it is:] had thy Sustainer so willed, all those who live on
earth wonld surely have attained to faith, all of them: dost thou, then,
think that thou conldst compel pegple to believe? (Qur’an, 10:99)

These Qut’anic verses teach that compelling non-Muslims to
accept Islam against their will is not allowed. Likewise, any type of
oppression to convert non-Muslim minorities living among Muslim
majority society into Islam is not allowed. In fact, belief is an aspect
that is so strongly connected with the heart and mind of everybody
that force cannot change it unless he or she willingly changes it and
accepts another belief system, which in this case is Islamic system.
Moreover, this type of forced conversion is against the sincerity of a
person and thus it is not accepted by God. Any conversion to Islam,
therefore, must be the result of understanding, rational conviction,
and personal decision. While it protects the dignity and religion of
non-Muslim minorities, this principle also serves to protect Islam
from superficial converts who might turn into hypocrites.

2. Protection of Life and Its Implications for Non-Muslim Minorities

Another important higher objective of the Shari‘ah is to protect
human beings’ life, for which many commands are found in the
Qur’an. Thus, God says:

. and do not take any human being’s life — [the life] whivh God has
declared to be sacred — otherwise than in [the pursuit of] justice: this has

He enjoined upon you so that you mught use your reason. (Qur’an,

6:151; see also 17:33).

Likewise, He says:

A believer should not kill another belzever except by mistake. (Qur’an,

4:92).

Aba Bakr and ‘Umar, such as the treaty between ‘Umar and the people of Iliya’
(Jerusalem). See Yusuf al-Qaradawi, A/~Agalliyyat al-Diniyyah wa al-Hall al-Islimi (Beirut:
Al-Maktab al-Islami, 3" ed., 1998), p. 13.
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All these verses of the Qut’an prove that intentional and illegal
killing in Islam is forbidden. Forbidding killing, the Prophet said in
his speech at ‘Arafah during his last pilgrimage: “Indeed your blood
and souls are sacred like the sacredness of this day of this month at
this place.”’ It means that nobody is allowed to kill others. As a mat-
ter of justice, if anyone commits this crime, he should be killed in
retaliation unless the guardian of the victim forgives the criminal. In
this regard, God says:

Just retribution is ordained for in cases of killing. (Qut’an, 2:178)

Again we read:

And We ordained for them in that [Torab]: A life for a life. (Qut’an,

5:45)

In addition to the hadith cited above, the inviolability of hu-
man life has been reiterated by many other Prophetic traditions; a
few more will be enough to highlight this principal value. Thus, we
read, “The most hated people to God are three: (1) A person who
deviates from the right conduct, i.e., an evil doer, in the Haram
(sanctuaries of Makkah and Madinah); (2) a person who seeks to
revive the traditions of the jahiliyyah in Islam, (3) and a person
who secks to shed somebody’s blood without any right.”* De-
scribing the gravest sins a person must avoid committing, the
Prophet is reported to have said: “The biggest of the great sins
(kaba'ir) are; associating partners with God, murder a human be-
ing, to be undutiful to one’s parents, and to make a false state-
ment,” or said, “to give a false witness.”” Again, he said, “A faith-
ful believer remains at liberty regarding his religion unless he kills
somebody unlawfully.”*

If a non-Muslim intentionally kills a Muslim, all Muslim ju-
rists agree that the culprit must receive just retaliation. Since all
religions forbid intentional and illegal killing including Judaism

' Muslim b. al-Hajjaj al-Naysabuari, Sapih Muslinm, ed. Muhammad Fuad Abd al-Baqi
(Beirut: Dar Thya’ al-Turath al-‘Arabi, n. d.), hadith No. 1679, Vol. 3, p. 1305.

* Abi ‘Abd Allah Muhammad b. Isma‘il al-Bukhari, Sahih al-Bukhdri (Riyadh: Dar al-Salam
/ Damascus: Dar al-Fayha’, 1419/1999), “Kitab al-Diyyat”, hadith No. 6882, p. 1186.

? Ibid., hadith No. 6871, p. 1184.

* Ibid., hadith No. 6862, p. 1183.
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and Christianity clearly, this punishment for a non-Muslim killer
is not considered to be unfair. However, Muslim jurists differ
over the issue of whether a Muslim who kills a non-Muslim
should receive just retaliation by capital punishment or not. Ac-
cording to the majority of jurists, a Muslim, who kills intentional-
ly a non-Muslim, should not receive just retaliation by death pun-
ishment, while the Hanafis maintain that this Muslim killer should
be retaliated by death punishment. Considering public interest
and the objective of protecting the life of non-Muslim minorities,
and for the sake of justice, the Hanafi view should be preferred in
this regard. Supporting the Hanafi view, the contemporary jurist
and lawyer Muhammad S. El-Awa says:

One cannot deny that the law of gisas is based on equality, but

equality in what? This is the question. The Hanafi School

rightly holds that equality here means that both the killer and

the victim must be human beings; therefore, any human be-

ing who kills another human being is liable to gisds disregard-

ing the religion of the victim.'

An alternative punishment for intentional and illegal killing is
the payment of indemnity.” According to Muslim jurists, if a Mus-
lim kills another Muslim, the defender of the deceased person’s
right (wali) is allowed to forgive the offender and settle the issue by
receiving the indemnity; he is allowed to receive its full amount,
ie., one hundred camels or the equivalent value, or whatever
amount is agreed upon by the both parties.” However, they differ
over the issue of the amount of indemnity for a non-Muslim victim.

' Mohamed S. El-Awa, Punishment in Islamic Law (Indianapolis: American Trust
Publications, 1993), p. 79.

: According to some scholars, payment of indemnity is not considered to be a ruling that
protect objectives of daririyyat; rather, it protects objectives of jgjzyat. Since this rule is
relevant to the protection of the life of non-Muslim minorities I have decided to discuss
it here regardless of its relevance to either category of objectives.

*However, there is difference of opinions among the Muslim jurists whether the
payment of blood money in the case of forgiveness from intentional killing is obligatory
or not. According to Abt Hanifah and Malik, it is not obligatory. However, if the
offender pays it satisfactorily, the guardian of the victim is allowed to receive it. On the
other hand, according to al-ShafiT and Ahmad ibn Hanbal, if the guardian of the victim
forgives the offender, the latter must pay the blood money to the former.
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According to Malik Ibn Anas, indemnity for the People of the Book
is one half of that of Muslims, and for Magians (mais) it is eight
hundred dirhan,; whereas according to al-Shafif, indemnity for the
People of the Book is one-third of that of the Muslims, and for
Magians it is eight hundred ditham. On the other hand, the Hanafi
School of Law maintains that the indemnity for all non-Muslim vic-
tims regardless of their religions should be equal to the that of Mus-
lim victims. Again, the researcher would like to maintain that con-
sidering the interest and objective of protecting the life of non-
Muslim minorities, and for the sake of justice, the Hanafi view
should be preferred in this regard.

3. Protection of Progeny and Its Implication for Non-Muslin: Minorities

A third higher objective of the Shariah is to protect the
progeny. In order to protect the progeny, Islam encourages mar-
riage. Thus, God says:

And if you have reason to fear that you might not act equitably to-

wards orphans, then marry from among [other] women such as are

lawful to you — [even] two, or three, or four: but if you have reason to
fear that you might not be able to treat them with equal fairness, then

Jonly] one. (Qut’an, 4:3)

On the other hand, Islam discourages its followers from di-
vorce. The Prophet thus says: “Divorce is the permissible thing
that God hates most.”! Islam provides elaborated rules for both
marriage and divorce to regulate the matrimonial life of Muslims
which lead to maintain an important objective of the Shari‘ah, i.e.
comfortable and stable family life, which has very close relation-
ship with the higher objective of protecting progeny and offspring.

Many aspects of family life which are forbidden in Islam may
not be forbidden in other religions; rather, they are lawful for
them. Islam, however, does not interfere into these customary
family laws of the people of other religions. On the contrary, it al-

' Aba Dawad Sulayman b. al-Ash‘ath al-Sijistani, Swman Abi Dawid, edited by
Muhammad Abdulaziz al-Khalidi (Beirut: Dar al-Kutub al-Tlmiyyah, 2010), “Kitab al-
Talaq”, hadith No. 2178, p. 347. See also Wali al-Din Muhammad bin ‘Abd Allah al-
Khatib al-Tabtizi, Mishkat al-Magabi}) (Lahote: Maktaba’i Mustafa’i, n.d.), p. 283.
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lows them to follow their own customs. Being uncertain about
why the People of the Book were allowed to be different from
Muslims in terms of their social affairs, ‘Umar Ibn ‘Abd al-‘Aziz
asked al-Hasan al-Basti in a letter: “Why the righteous caliphs left
the people of the Book to continue to marty maharim (forbidden
women), drink alcohol and eat pork?”Al-Hasan al-Basti replied
that “they pay jigyah so that they would be left with whatever they
practise and believe. You should follow this precedent of the right-
cous caliphs, and avoid making innovations.””'

Furthermore, in order to preserve legitimate, pure and dignified
progeny, Islam forbids adultery and fornication. Thus, we read:

As for the adulteress and the adulterer flog each of them with hundred

stripes. (Qur’an, 24:2)

According to Muslim jurists, the punishment mentioned in
this verse is for fornication committed by unmarried people. The
punishment for adultery committed by married individuals is
stoning to death, which was instituted by the Prophet. A number
of authentic abadith have been transmitted to this effect. One of
them is:

The blood of a Muslim who confesses that there is no dei-
ty but God and that I am His Apostle, cannot be shed ex-
cept in three cases: life for life [in case of murder|, a mar-
ried person who commits illegal sexual intercourse, and the
one who reverts from Islam (apostate) and leaves the
community of Muslims.”

Therefore, if a Muslim male commits fornication with a Mus-
lim female, and all the conditions are fulfilled, he and she should
be punished by one hundred lashes. On the other hand, if any
Muslim male commits adultery with a Muslim female he and she
are stoned to death. Likewise, Islam allows the people of the
book to implement their own rule regarding adultery, i.e. death by
stoning.

' Abu al-Ala Al-Mawdudi, Hugqiig Ahl al-Dhimma fi al-Dawlab al-Islimiyyah (Jeddah: al-
Dar al-Sa‘udiyyah 1i’l-Nashr wa’l-Tawzi, n.d.), pp. 20-21; al-Ayid, Hugng Ghayr al-
Muslimin fi Bilad al-Islam, p. 34.

> Sabily al-Bukhari, “Kitab al-Diyyat”, hadith No. 6878, p. 1185.
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Thus Islam encourages People of the Book to protect their
progeny by not committing this sin and by implementing the
punishment in the case of violation. Leading Muslim jurists of the
different schools have upheld two different views on the condi-
tion of being a Muslim, in order to inflict the punishment of
stoning to death for adultery. Abu Hanifah and Malik Ibn Anas
maintain that adulterer must be a Muslim in order to be punished
with stoning to death. On the other hand, Aba Yusuf of the
Hanafi guild, al-Shafii and Ahmad ibn Hanbal maintain that Islam
is not a condition for this punishment.' The researcher maintains
that the second view for the people of the book should be given
preference because their religion has the same ruling of stoning to
death although they are not Muslims. However, for the people of
other religions, the punishment for adultery should be inflicted ac-
cording to the laws of their religious tradition and teachings.

4. Protection of Intellect and Its Implication for Non-Muslin Minorities

A fourth higher objective of the Shari‘ah is to protect intel-
lect. In order to protect this intellect, Islam encourages Muslims
to acquire knowledge. To some extent, it makes religious
knowledge obligatory for every Muslim. The Prophet says: “Seek-
ing knowledge is obligatory for every Muslim.” Likewise, Islam
has made deep understanding and expert knowledge of Islamic
teachings obligatory on some people, so that they teach and edu-
cate other fellow Muslims. God says:

With all this, it is not desirable that all of the believers take
the field [in time of war]. From within every group in their
midst, some shall refrain from going forth to war, and shall
devote themselves [instead] to acquiring a deeper
knowledge of the Faith, and [thus be able to] teach their
home-coming brethren, so that these [too] might guard

' Abd al-Qadit Auda, ALTashri® al-Jina’i al-Islami Muqaranan bi al-Qanin al-Wad ‘i
(Beirut: Mu’assasat al-Risalah, 70 ed., 1986), Vol. 2, p. 393.

> Aba al-Hasan al-Hanafi al-Sindi, Swnan 1bn Mdjah bi-Sharh al-Sindi, ed. Khalil
Ma’moun Shiha (Beirut: Dar al-Ma‘tifah, 1416/1996), ‘Kitab al-Sunnah’, hadith No.
224, Vol. 1, p. 146. The hadith has been transmitted by Ibn Majah on the authority of
the companion Abu Hurayrah.
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themselves against evil. (Qur’an, 9:122)

Moreover, knowledge of other disciplines is obligatory in Is-
lam for some Muslims.

In Islam, the door to knowledge is open for Muslims and
non-Muslims alike. Islamic history bears witness to the fact that
many non-Muslims were educated under the supervision and
guidance of Muslim scholars at higher institutions of learning in
Spain and Baghdad as it testifies to the opposite. Non-Muslim
students also were boarded and lodged in hostels at the cost of
the state.'

In order to protect and promote intellectual capacity, Islam
prohibits the consumption of intoxicating liquors. If any Muslim
commits this sin, and all relevant conditions are fulfilled, he or she is
punished by eighty lashes. However, this rule is not applicable to
non-Muslims. They can consume such substances and likewise they
are allowed to do business on them among themselves because their
religions do not forbid them to do so. However, in order to respect
the feelings of the Muslim majority and in order to protect them
from indulging into this sin, non-Muslims have to observe certain
rules, i.e., they are not allowed to drink liquor publicly and they are
also not permitted to trade in it with Muslims.

5. Protection of Wealth and Its Implication for Non-Musline Minorities

A fifth higher objective of the Shari‘ab is to protect wealth.
Islam encourages Muslims to earn and collect wealth through
lawful means, such as business, employment, investment, etc.
Non-Muslim minorities living among Muslim majority are al-
lowed to do business unless they are not forbidden by Islam.
They are also allowed to be employees in Islamic government in-
stitutions. History bears witness that many non-Muslims under
Islamic caliphates were employed by successive governments in
different offices.”

In order to protect wealth from being stolen, Islam prescribes

' Muhammad Marmaduke Pickthall, Cuitural Side of Islam (Islamic Culture) (Lahore: Sh.
Muhammad Ashraf, 1979), pp. 91-92.
* See Fahmi Huwaydi, Muwatinin la Dhimmiyyin (Cairo: Dar al-Shuraq, 1985), pp. 69-73.
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the punishment of the cutting of the hands of a thief. God says:

Abs for thief, male or female, cut off his or her hands: a punishment by
way of example, from Allah, for their crime. (Qut’an, 5:38)

This punishment is applicable for both Muslims and non-
Muslims because the verse does not qualify the thief with the condi-
tion of being a Muslim." On the other hand, if Tslam is considered to
be a condition for inflicting this punishment injustice will be com-
mitted when a non-Muslim thief is exempted from it, but a Muslim
thief will not be exempted; rather, will be punished. Morever, theft is
forbidden by many religions and Judaism prescribes the same pun-
ishment of cutting off the hand for this crime. Therefore, this pun-
ishment should not be opposed by non-Muslim minorities. Thus
Islam protects wealth of Muslims and non-Muslims alike through
legislating this penalty and prescribing other rulings to this regard.

Concluding our reflections on the implications of the higher
Shari‘ah objectives for non-Muslim minorities, we may ascertain
that the Islamic system is the most suitable of all socio-political
systems to such minorities. This assertion is based on the fact that
what Islam recognizes and legislates for us rights of human beings
is not the result of mere political arrangement nor simply a matter
of practical expediency. Rather, what Islam considers as human
rights applying to Muslims and non-Muslims alike stems from its
worldview and is an embodiment of its fundamental values which
are grounded in its view of the original human nature and dignity
as fashioned by God Himself. Thus while many areas pertaining to
personal and life are left to be regulated according to non-
Muslims’ beliefs and traditions, those areas which come under the
preview of the Shari‘ah are dealt with according to the rules of
justice applying equally to Muslims and non-Muslims alike. This is
God’s decree to all who have subscribed to His message:

O you who have attained to faith! Be ever steadfast in your devotion to

God, bearing witness to the truth in all equity; and never let hatred of
anyone lead you into the sin of deviating from justice. Be just: this is

" Muhammad Abu Hassan, Abkdm al-Jarimah wa’l-"Ugiiba fi al-Shari‘ah al-Iskimiyyah:
Dirdsah Mugaranalh (Al-Zarqa/Jordon: Maktabat al-Manar, 1987), p. 277.
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closest to being God-conscions. And remain conscions of God, God is
aware of al that you do. (Qut’an, 5:8)

Likewise, an Islamic state is not allowed to assimilate or eradi-
cate its non-Muslim minority citizens. Rather, it should allow them
to exist as independent communities with their own religion, cul-
ture, and customs. Thus, any non-Muslim living among Muslim
majority is considered to be a subject or citizen of the Islamic state
and he or she is also an active member of his or her own religious
community. This is way an Islamic state is considered to be a plu-
ralistic state.

A Magasid-based Overview of the Malaysian Law on Non-
Muslim Minorities

1. Protection of Religion and Freedom of Faith

According to the Malaysian Constitution, although Islam is
considered the country’s state religion, Malaysian Law does not
compel non-Muslim minorities to accept Islam. Rather, they are
free to continue with their own belief systems. Likewise, they are
free to worship according to their rituals in their churches and
other places of worship. In terms of establishing their new
churches or worshiping places, they are allowed to do so. Kuala
Lumpur city is a good example where many Hindu and Chinese
temples are highly visible in almost every corner.

2. Protection of 1.ife

According to Malaysian Penal Code, intentional and illegal
homicide is forbidden. No doubt this law helps the protection of
life of both Muslims and non-Muslim minorities in this country.
This code also forbids hurting others. It states:

S. 323. Whoever, except in the case provided for by section
334, voluntarily causes hurt by means of any instrument
for shooting, stabbing or cutting, or any instrument which,
used as a weapon of offence, is likely to cause death,...
shall be punished with imprisonment for a term which may
extend to three years, or with fine, or with whipping, or
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with any two of such punishments.'

Every human being living in this country, whether he or she
is 2 Muslim or not, wants to be free from being hurt or being
threatened by anyone. The above clause helps to fulfill this objec-
tive. However, in its present formulation this clause does not
make clear distinction between those bodily hurts which are seri-
ous and those which are slight.”

In another clause, adding the phrase “grievous hurt,” this
penal code tries to make distinction between serious and slight
hurts. It indocates:

S. 326. Whoever, except in the case provided for by section
335, voluntarily causes grievous hurt by means of any in-
strument for shooting, stabbing or cutting, or any instru-
ment which, used as a weapon of offence, is likely to cause
death, ...shall be punished with imprisonment for life, or
with imprisonment for a term which may extend to ten
years, and shall also be liable to fine or to caning.’

Beside the phrase “grievous hurt,” the mention of maximum
time of imprisonment, i.e. ten years or life time indicate that this
clause has been prepared for serious hurts. However, the ambigu-
ity still remains in terms of the criterion of serious or grievous
hurt because this last clause does not mention any amount of
hurt and also mentions instruments of same type that are found
in the previous clause. However, there is no doubt that this pun-
ishment will help to protect the safety of the life of both Muslims
and non-Muslims in this country.

3. Protection of Progeny

Marriage and divorce have an important role to preserve the
appropriate progeny, and to protect it from being damaged or
defective. In the past, i.e. the period that extends until February
1982, non-Muslim Chinese and Indians of Malaysia used to de-
pend mostly on their own customary family laws for the purpose

1

Koh Kheng Lian and Molly Cheang, The Penal Code of Singapore and Malaysia
(Singapore: QUINS PTE. Ltd., 1976), p. 259.

* Ibid, p. 260.

? Ibid, p. 264.
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of their marriage and divorce. During this period, non-Muslims
especially women were unable to receive fair judgment for their
marriage and divorce related problems. Likewise, they had to face
the problem of polygamy, which was still recognized. However,
according to Dr. Zaleha Kamaruddin, on 1 March, 1982 when
the Law Reform (Marriage and Divorce) Act (LRA), 1976 came
into force, it introduced a social revolution for the non-Muslims.
According to her,

This act provides for monogamous marriage and consoli-
dates the law relating to divorce... Its provisions are appli-
cable generally to all non-Muslim persons domiciled in Ma-
laysia with the exception of any native of the States of East
Malaysia and aborigine of West Malaysia whose marriage
and divorce is governed by native customary law or aborigi-
nal custom.’

Following the commencement of LRA, a number of important
additions occurred. Firstly, registration of marriage became compul-
sory. Before this, it was not compulsory; rather, it was up to the
couple to register their marriage.” Secondly, polygamy was abolished.
Thirdly, a minimum age of marriage was fixed at 18 years. Fourthly,
customary divorces were no more recognized and decree of divorce
can only be granted by a court of competent jurisdiction.3

Although LLRA is considered to be in favour of non-Muslim
minorities of Malaysia, its implementation for Muslims should be
modified because to some extent this act goes against God’s clear
command allowing capable Muslims to marry up to four women,
as mentioned earlier. Likewise, Islam does not interfere with the
customary family laws of non-Muslims. Therefore, imposing
some rulings on non-Muslims which are against their customary
family laws is not permitted in Islam. Hence, there should be
provision of following the customary laws, if any non-Muslim
wants willingly to do so even if it goes against LRA.

' Zaleha Kamaruddin, Divorce Laws in Malaysia: Civil and Shariah (Kelana Jaya: Malaysian
Law Journal Sdn Bhd, 2005), p. 62 & 64.

* Ibid., p. 63.

? Ibid., pp. 66-67.
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4. Protection of Intellect

In order to increase their knowledge, the Malaysian gov-
ernment allows non-Muslim minorities to establish their own
schools. Likewise, they are allowed to enter all higher learning
institutions of this country including International Islamic
University Malaysia to receive their higher education. Addi-
tionally, they are allowed to contribute in the field of
knowledge by being members of teaching staff and researchers
in the universities.

In order to protect their intellect, Muslims are not allowed
to drink intoxicating liquors. However, this rule is not applicable
for non-Muslim minorities of this country. They can drink these
liquors but they should not do it publicly.

5. Protection of Wealth and Property

In order to increase their wealth, non-Muslims in Malaysia,
like Muslims, are allowed to earn money through lawful businesses,
employment, investments, etc. They are even allowed to invest
their money through Islamic investment institutions. Additionally,
they are also allowed to be government employees and members
of the parliament. In terms of protecting public and private wealth,
although Malaysian government does not implement the Shari‘ah
punishment for theft, it has some man-made laws that are benefi-
cial for both Muslims and non-Muslims alike. Thus, the first clause
of S. 403 of the Malaysian Penal Code stipulates that, “Whoever
dishonestly misappropriates or converts to his own use movable
property, shall be punished with imprisonment for a term which
may extend to two years, or with fine, or with both.”

Another clause: S.408 concerning breach of trust, stipulates that,

Whoever, being a clerk or servant, or employed as a clerk or servant,
and being in any manner entrusted in such capacity with property, or
with any dominion over property, commits criminal breach of trust in
respect of that property, shall be punished with imprisonment for a term
which may extend to seven years, and shall also be liable to ﬁne.z

' Lian and Cheang, The Penal Codes of Singapore and Malaysia, p. 354.
* Ibid., p. 362.
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This rule is applicable to both Muslims and non-Muslims. Both
groups can get benefit out of it when they appoint anyone in their
offices and find him or her guilty of breach of trust. Likewise, indi-
viduals from both groups are liable to the same punishments men-
tioned above, when committing such a crime.

Concluding this section, the researcher would like to point out
that, with only a few exceptions, the Malaysian law is in favour of
non-Muslim minorities in most of the aspects discussed above.
However, the Internal Security Act (ISA), itself a legacy of the Brit-
ish colonial rule based on the British Internal Security Act, has been
subject on increasing criticism by different quarters in Malaysia. Pro-
cedures before and following the arrest of anyone under this act
have been criticized by many observers locally and internationally.'

To some extent, these procedures stand against the personal
safety and security and comfort of individuals arrested under it and
their family members, which is considered to be one of the basic
objectives of Islamic Shari‘ah. On the other hand, we should appre-
ciate the Malaysian government that at least this act was not utilized
against individuals because of their affiliation with religions other
than Islam. Accordingly, it is not appropriate to say that this act was
utilized against non-Muslim minorities of this country because prac-
tically it had been utilized against both Muslims and non-Muslims
alike when the government needed to do so. However, responding
to public criticism, Malaysian government has abolished ISA and
replaced it by another modified version of act which is considered to
be better than ISA.

Conclusion
At the end of this chapter, we would like to reiterate the follow-
ing points.

1. Muslim jurists have different views on whether a Muslim
is justly killed if he intentionally and illegally kills a non-Muslim.

' See Kehma-s, The Rude of Law and Human Rights in Malaysia and Singapore, A Report of
the Conference held at the European Patliament, 9 & 10 March 1989, organized by:
Kehma-s (The European Committee for Human Rights in Malaysia and Singapore) and
The Rainbow Group, European Patliament.
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The majority of jurists maintain that this Muslim offender should
not be killed. On the other hand, Hanafi jurists maintain that this
Muslim must be killed. Considering the public interest, justice,
and equal system of maintaining the higher objective of protect-
ing life for Muslims and non-Muslim minorities alike, the re-
searcher prefers the view of Hanafi School.

2. Likewise, Muslim jurists differ on whether a non-Muslim
victim is allowed to receive full blood money like Muslims or not.
By and large, majority of jurists maintain that a non-Muslim vic-
tim is not allowed to receive full blood money, while Hanafi ju-
rists maintain that he should receive full blood money. Again the
researcher prefers the Hanafi view, in order to preserve the public
interest, justice and the higher objective of protecting life equally
for both Muslims and non-Muslim minorities.

3. Moreover, Muslim jurists have different views on whether
Islam is a condition for inflicting the punishment of stoning to
death for adultery. Aba Hanifah and Malik ibn Anas maintain
that it is a condition, while Aba Yusuf of the Hanafi guild, al-
ShafiT and Ahmad ibn Hanbal maintain that it is not a condition.
The researcher prefers the second view for the People of Book
because their law also prescribes the same punishment for main-
taining the higher objective of protecting the proper progeny for
them. However, for maintaining the higher objective of protect-
ing proper progeny for non-Muslims other than the People of the
Book, their own customary laws should be applied for this sin.

4. Under the Islamic system non-Muslim minorities can receive
dealings and treatments from an Islamic government, which are
considered to be far better than that of modern secular system,
which is headed by the USA. Under an Islamic state, non-Muslims
can be members of two different entities, i.e. members of their own
religious communities and subjects or citizens of the state so that
they will be able to maintain a dignified and just life in a majority
Muslim country by establishing all the higher objectives for them.

5. By and large, non-Muslim minorities in Malaysia are able to
receive their proper rights to protect all the higher objectives that are
necessary for their dignified and just survival in this country.
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The researcher would like to make the following suggestions:

1. Malaysia government is requested to review its LRA 1982
for the purpose of implementing it for Muslims because to some
extent it goes against the Qut’an. Likewise, to some extent, it
goes against the Islamic policy of not interfering into the custom-
ary family laws of the people of other religions.

2. An amendment should be made to remove ambiguity
from the clause no. S. 324 on “hurt” and clause no. S. 326 on
“grievous hurt” of the Penal Code of Malaysia because these
clauses do not specify the amount of hurt for anyone of them.



CHAPTER 9

“Living in Hell”> A Comparative Analysis of
Domestic Violence against Women in Muslim
Minority Communities in the US and UK

Zaleha Kamaruddin®

Introduction

Domestic violence is one of the numerous forms of violence against
women that have been identified worldwide." The United Nations
defined the term “violence against women’ in a 1993 declaration as
“any act of gender-based violence that results in, or is likely to result
in, physical, sexual or psychological harm or suffering to women,
including threats of such acts, coercion or arbitrary deprivation of
liberty, whether occurring in public or private life.”” The declaration
further notes that violence against women can occur within the fam-
ily or within the general community. And that it may be condoned
or perpetrated by government officials.’” Having included domestic
violence as a form of violence against women, the United Nations
further explained that,

The term ‘domestic violence’ is used to describe actions and

* The author would like to acknowledge the contribution of Bro. R. K. Salman to Part
One of the research project on which this chapter has been based.

! Johanna Bond & Robin Phillips, “Violence against Women as a Human Rights
Violation: International Institutional Responses”, in Claire M. Renzetti e al. (eds.),
Sourcebook on Violence Against Women (London: Sage Publications, 2001), pp. 481- 482.

% Declaration on the Elimination of Violence against Women, G.A. Res. 48/104, UN. GAOR,
48th Sess., art. 1, Supp. No. 49, at 217, UN Doc. A/48/49 (1993).

? Ibid, Article 2.
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omissions that occur in varying relationships. The term is
used narrowly to cover incidents of physical attack, when it
may take the form of physical and sexual violations... The
result of such physical violence can range from bruising to
killing; what may often start out as apparently minor attacks
can escalate both in intensity and frequency (...) ‘Domestic
violence’ ... [also] includes psychological or mental violence,
which can consist of repeated verbal abuse, harassment,
confinement and deprivation of physical, financial and per-
sonal resources.'

Domestic violence has also been defined as “violence that
occurs within the private sphere, generally between individuals
who are related through intimacy, blood or law ... It is nearly al-
ways a gender-specific crime, perpetrated by men against wom-
en.”” It is distinguished from other forms of gender violence by the
context in which it occurs (the domestic or private sphere) and the
relationship between perpetrators and victims (familial). When vio-
lence occurs within the context of the family, it raises questions
about the laws and legal administration of family relations.” Ela
Gridinic has highlighted that “gender-based violence”, such as do-
mestic violence which involves some form of physical assault or in-
trusion. As a result, these forms of violence inherently violate the
rights, physical integrity and secutity of the person® and are preva-
lent in almost all parts of the globe.”

The pervasiveness of impunity is evident in the fact that do-
mestic violence is reported as “common” in almost all counttries,

' United Nations Office at Vienna, Centre for Social Development and Humanitatian
Affairs, Strategies for Confronting Domestic Violence: A Resource Manual 6 (1993).

*> Coomaraswamy, Radhika. “Further Promotion and Encouragement of Human
Rights and Fundamental Freedoms for Women,” Report to the UN Commission on
Human Rights. E/CN.4/1996, p. 35

’ Lisa Hajjar, “Religion, State Power, and Domestic Violence in Muslim Societies: A
Framework for Comparative Analysis” Law and Social Inquiry, Vol. 29, No. 1 (2004), p. 2.
* Ela Gridinic “Application of the Elements of Torture and Other Forms of Ill-
Treatment, as Defined by the European Court and Commission of Human Rights, to
the Incidents of Domestic Violence” 23 Hastings Int’l & Comp. 1. Rev. 217, 232 (2000).
> Andreea Vesa, “International and Regional Standards for Protection of Domestic
Violence,” American University Journal of Gender, Social Policy and Law, Vol. 12, No. 2
(2004), p. 5.
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although estimated rates vary.! Impunity suggests a reluctance or
resistance to recognizing and dealing with intra-family violence as
violence. This assertion is buttressed by the UNFPA reports, that
worldwide, one in three women has been beaten, coerced into
unwanted sexual relations, or abused - often by a family member
or acquaintance. The report further states that at the start of the
21st century, violence kills and harms as many women and gitls
between the ages of 15 and 44 as cancer. The costs to countries -
in increased health care expenditures, demands on coutts, police
and schools and losses in educational achievement and productiv-
ity - are enormous. In the United States alone, the figure adds up
to some $ 12.6 billion each year.2

It is interesting to note that a common type of violence is
family violence. The reason for this violence is remotely connect-
ed with the culture, poverty, religion and lack of adequate laws to
protect women.” The questions which readily come to mind are:
Is intra-family violence legally permitted or prohibited? In prac-
tice, is it tolerated or penalized by the authorities? Are civil reme-
dies available to victims? In contexts where intra-family violence
is not prohibited by law (i.e. criminalized), perpetrators enjoy le-
gal impunity. In contexts where it is prohibited but the laws are
not enforced, perpetrators enjoy social impunity. !

The Vienna World Conference on Human Rights in 1993
marked the culmination of a long struggle to secure international
recognition of women’s rights as human rights. It was a turning
point for both the international women’s rights movement and
the human rights movement. The final document that emerged
from Vienna acknowledged that, partly as a result of the artificial
line drawn between the public and private sphere, certain gender-

" Yoni Seager, The State of Women in the World Atlas (London: Penguin Books, 1999), p. 29.
The few countries where domestic violence is not reported as “common” include Cote
D’Ivoire, Djibouti, Laos, Madagascar, and the Maldives.

> UNFPA, State of World Population 2005, The Promise of Equality: Gender Equity, Reproduc-
tive Health, and the Millenninm Development Goals 5 (2005).

’ Vesa, “International and Regional Standards for Protection of Domestic Violence.”

* Celina Romany, Women as Aliens: A Feminist Critigue of the Public/ Private Distinction in Interna-
tional Human Rights Law, 1993, 6 HARV. HUM. RTS. J. 87
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specific issues had been left out of the human rights arena.! Gov-
ernments around the wotld acknowledged that women, too, were
entitled to enjoy fundamental rights. These include full and equal
participation in political, civil, economic, social, and cultural life at
the national, regional, and international level.? In addition, the
document brought about a significant change in human rights
law: the recognition of women’s human rights in the private
sphere.’” A broad spectrum of harms occurtring in the sphere of
the family was rendered open to human rights scrutiny.® The
document challenged the public/private distinction along which
human rights had traditionally operated and increased awareness
of the fact that power operates in multiple arenas.

The women’s rights movement at the international and regional
levels and the official recognition of women’s rights appear to have
focused primarily on the issue of violence against women and their
victimization in this context. Immediately after the Vienna confer-
ence, the UN General Assembly passed a Declaration on Violence
Against Women.” 'The declaration stated that it would strengthen and
complement the process of effective implementation of the Conven-
tion on the Elimination of All Forms of Discrimination against Women
(CEDAW). It recognized that violence against women “is a manifes-
tation of historically unequal power relations between men and
women, which have led to domination over and discrimination
against women.” It reiterated the consensus reached at Vienna: that
violence against women covers “gender-based violence... whether is

" Ibid.

* Vienna Declaration and Programme of Action, United Nations World Conference on Human Rights,
U.N. GAOR, at 25, UN. Doc. A/CONF/157/23, (1993)

? Part 1 Article 18 Vienna Declaration states: “The human rights of women and of the
girl-child are an inalienable, integral and indivisible part of universal human rights. The
full and equal participation of women in political, civil, economic, social and cultural life,
at the national, regional and international levels, and the eradication of all forms of dis-
crimination on grounds of sex ate priority objectives of the international community.”

* Part 2, Article 38, the Vienna Declaration.

> The Declaration also set the basis for the appointment of a U.N. Special Rapportenr on
Viiolence against Women to cover aspects of violence against women, including its causes
and consequences. Dedaration on the Elimination of Violence against Women, G.A. Res. 104,
U.N. GAOR, 48th Sess., 85" Plenary Meeting, Supp. No. 49, at 217-19, U.N. Doc.
A/48/49 (1993).
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occurring in public or in private life.”' Subsequent to this, Dr.
Radhika Coomaraswamy was appointed in 1994 as the UN Special
Rapporteur on Violence Against Women” and since then, she has
submitted a series of annual reports to the UN General Assembly
addressing the issue of violence against women.’

Consequently, the focus on violence against women has had
some extremely important and beneficial consequences for wom-
en. The women’s human rights movement drew attention to the
lack of domestic governmental response to women’s demands
for more effective rape laws, laws against child sexual abuse, and
domestic violence laws. The violence against women campaign
has been overwhelmingly successful in translating very specific
violations experienced by individual women into a more general
human rights discourse.”

In 1995, the United Nations Fourth World Conference on
Women held in Beijing proposed a platform for action,” which

" Ibid, p. 217 Under Article 2: violence against women includes violence in the family,
marital rape, female genital mutilation, and other “traditional” practices that are harmful
to women. It also covers similar violence in the community, including harassment at
work and violence perpetrated or condoned by the state, wherever it occurs.

* The United Nations Economic and Social Council endorsed the resolution of UN
Commission on Human Rights to appoint a special Rapporteur on violence against
women for a three-year term. U.N. ESCOR, 42d plen. mtg, UN. Doc.
E/DEC/1994/254 (1994)

’ These reports include Report of the Special Rapportenr on Violence against Women, Its Canses and
Consequences, UN. ESCOR Hum. Rts. Comm., 53d Sess., Provisional Agenda Item 9(a),
E/CN.4/1997/47 (1997) (concerning violence in the community); Repor? of the Special Rap-
porteur on Violence Against Women, lts Causes and Consequences, UN. ESCOR Hum. Rts.
Comm., 54th Sess., Provisional Agenda, Item 9(2), E/CN.4/1998/54 (1998) (concerning
violence against women as perpetrated and/or condoned by the state); Report of the Special
Rapportenr on Violence against Women, Its Causes and Consequences, UN. ESCOR Human Rights
Commission, 55th Sess., Provisional Agenda, Item 12(a), E/CN.4/1999/68/Add.3 (1999)
(concerning violence against women in the family); Report of the Special Rapportenr on Violence
Against Women, lts Canses and Consequences, UN. ESCOR Hum. Rts. Comm., 56th Sess.,
Provisional Agenda Item 12(a), E/CN.4/2000/68 (2000) (concetning trafficking in wom-
en, women’s migration, and violence against women).

* The campaign on reproductive tights has also acquired a certain degree of visibility.
However, it has not translated into effective policies or actions by state parties. See U.IN.
Report of the International Conference on Population and Develgpment, UN, GAOR, 49th Sess., UN
Doc. A/CONF/171/13 (1994).

> Report of the fourth Wotld Conference on Women, Beijing, 4-15 September 1995 Annex
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was adopted by its member countries to have its own monitoring
and implementation review process through the Commission on
the Status of Women. It was designated by the Economic and
Social Council following the Beijing Conference to have “a cen-
tral role in the monitoring of the implementation of the Platform
for Action.”" This central role includes the authority to “assist the
Economic and Social Council in monitoring, reviewing and ap-
praising progress achieved and problems encountered in the im-
plementation of the Beijing Declaration and Platform for Action
at all levels,” and to advise the Council thereon.”

Specifically, the Beijing Platform for Action called on member
states of the United Nations to draw up national action plans to im-
prove the promotion and protection of women’s rights and to cre-
ate an institutional framework for implementation of the commit-
ments made in the Platform for Action.” These “national machiner-
ies” were to be established “at the highest political level” with ap-
propriate staffing and a broad mandate.* The Platform for Action
has given new impetus to the reform of violence against women
laws and the implementation of CEDAW.”

The international dimension it takes to address domestic vio-
lence against women and other forms of discrimination is a
pointer to the fact that domestic violence is a global problem.

The World Health Organization (WHO) in 2006 concluded that
domestic violence against women is universal and pervasive.® In

nex III, UN. Doc. A/CONF.177/20/Rev.1, U.N. Sales No. 96.IV.13 (1996)

" G.A. Res. 203, UN. GAOR, 50th Sess., Supp. No. 49, P 25, UN. Doc.
A/RES/50/203 (1995)

* Report of the Economic and Social Council for the Year 1996, UN. GAOR, 51st Sess., Supp.
No. 3, at 98, UN. Doc. A/51/3/Rev.1 (1997).

} Bejjing Declaration and Platform for Action, in 1 Repott of the Fourth World Conference
on Women, Beijing, 4-15 September, 1995, UN. Doc. A/CONF.177/20/REV.1,
U.N. Sales No. 96.1V.13 (1996) [heteinafter Platform for Action] p. 230

N Jessica Neuwirth, “Inequality Before the Law: Holding States Accountable for Sex
Discriminatory Laws Under the Convention on the Elimination of All Forms of Dis-
crimination Against Women and Through the Beijing Platform for Action” Spring
2005, 18, The Harvard Human Rights Journal, p. 8

? Ibid.

° World Health Organisaton (WHO), The WHO Multi-country Study on Women’s
Health and Domestic Violence Against Women vii  (2005), available at
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fifteen nations studied by WHO, fifteen percent to seventy-one
percent of women in intimate relationships reported having been
physically assaulted by an intimate male partner.'

All the above information serves generally as a background
to defining and understanding the problem and the long struggle
to secure international recognition of women’s rights as human
rights and commitment made by international bodies to reduce if
not eliminate problems relating to violence against women re-
gardless of their religion. Domestic violence is acknowledged at
national, regional and international level as a deeply rooted prob-
lem that exists in every country in the world and its consequences
are devastating to women and society.

In the context of this research project, since Islam abhors vi-
olence and women are to be regarded as amanah, special focus
especially those living in non Muslim communities need to be
made. One of the reasons for it is, although Muslim leaders have
acknowledged that domestic violence exists, the breath and depth
of this problem in the context of Muslim minorities in non-
Muslim societies has never been analyzed in detail. Inadequate
data on violence occuring in these communities further impede
informed policymaking and analysis.

Islam should not only be seen as upholding justice but ensur-
ing that justice is done. Although there exists gap between Islamic
theories and general Muslim practices, the same Muslim commu-
nity which should serve as a safety haven for women, should not
be seen as a breeding ground for such violence. The most effec-
tive approach to solve the problem is, its existence needs to be
acknowledged away from the private domain. It should be treated
in the public sphere so that it will not remain to be accepted as
part of a cultural norm of that community.

Using this approach, the following two sections will survey
data relating to domestic violence and its prevalence in the United

bitp:/ | www.who.int/ gender/ violence/ who mmlticonntry study/ summary report/en/ Last visited on
28 Aptil, 2009.

' Valotie K. Vojdik, “Conceptualizing Intimate Violence and Gender Equality: a
Comparative Approach,” January, 2008, Fordbam Int’/ L. ].487, p. 10.
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States and the UK. Specific focus on Muslim women could not
be made due to the disaggregated data in both countries. Howev-
er, some common trends could be identified and specific patterns
of violence have emerged from those informations which will be
discussed subsequently in the analysis of causes of domestic vio-
lence in those communities.

Domestic Violence in the USA
1. Nature and Extent

Domestic violence is a serious problem that cuts across all
background. Researches show that in the United States, as many as
four million women are assaulted severely by male partners in aver-
age 12-month period, and nearly one-eighth of the husbands carry
out one or more acts of physical aggression against their wives.'
Moreover, more than half of women on welfare in the United States
are current or past victims of domestic violence.” In the United
States, one in every four women experiences domestic violence in
her life.” An estimated 1.3 million women are victims of physical
assault by an intimate partner each year. The majority of these family
victims are female and the abuse inflicted by their spouse.* By state
statistic, in 2006 there were 49,980 reported cases of domestic vio-
lence in Washington. While 2,672 cases of forcible rape were report-
ed in Washington in 2005.” It is reported that 16 children were killed
in Washington between June 2006 and January 2007 as a result of
domestic violence. And in 2006, 47% of domestic violence homi-
cides occurred after the victim had left, divorced, separated or was

! Murray A. Strause & Richard J. Gelles, Physical 1iolence in American Families: Risk
Factors and Adaptations to Vielence in 8,145 Families (New Brunswick: Transaction
Publishers, 1990), p. 12.

? K. Rogers, “Violence Puts Women on the Welfare Track,” The New York Time, June
4,1996, p. 10.

? Patricia Tajden & Nancy Thoennes, Extent, Nature and Consequences of Intimate Partner
Viiolence, Research Report (Washington DC: U.S. Department of Justice, 2000), p. iii.

‘u.s. Department of Justice, “Family Violence Statistic,” Bureau of Justice Statistic,
June 2005.

* Washington Association of Sheriffs and Police Chiefs, “Crime in Washington Annual
Report,” 2006.
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planning on breaking up with the abuser.'

In Washington, the cost of intimate partner violence exceeds
“$5.8 billion each year, $4.1 billion of which is for direct medical
and mental health services.”” As is the case in most states, Wash-
ington State would require increased funding and shelter pro-
gramme in order to adequately meet the emergency shelter need-
ed for all domestic victims. Washington’s domestic violence pro-
grammes currently do not provide chemical dependency treat-
ment to domestic violence survivors and Washington Coalition
against Domestic Violence is advocating for the creation of these
programmes to better serve victims.’

The situation is not different in New Mexico. There are 26,940
domestic violence incidents reported to law enforcement authorities
in New Mexico in 2004, a rate of 15.3 per 1,000 persons.® 75% of
the 17,793 victims of domestic violence identified in 2004 were
women and their abusers were their spouses.” New Mexico recorded
ed 36 homicides as a result of domestic violence in 2004. As of
2003, New Mexico was ranked 3 in the country for incidents of
domestic violence. Interestingly, the rank dropped to 9" in the na-
tion for highest prevalence of domestic violence.® Although intimate
mate partner violence affects members of all races, rates of fatal in-
timate partner violence are high among African American
Asian/Pacific American than among Anglo or Hispanic women.’

Domestic violence in Alabama is also high. In 2005, there

' Washington Coalition Against Domestic Violence (WCADV), “Washington State
Domestic Violence Fatality Review,” December 2006.

: Department of Health and Human Setvices ¢ al, Costs of Intimate Partner Violence Against
Women in the United States (Atlanta, GA, March 2003), p. 2.

’ Washington Coalition Against Domestic Violence (WCADV), “Washington State
Domestic Violence Fatality Review,” December 2006.

! Caponera Betty, “Incidence and Nature of Domestic Violence in New Mexico: An
Analysis of 2004 Data from the New Mexico Interpersonal Data Central Repository,”
New Mexico Coalition Domestic Violence,” h#p:/ / www.health.state.nm.us/ finalreport
(visited on May 6, 2009).

° Ibid.

® Ibid.

" New Mexico Injury Data Book 2004, hitp:/ | wwmw.uwenm.ong/ information/ domesticviolence.hip,
visited on May 6, 2009.



214 THE QUESTION OF MINORITIES IN ISLAM

were 26,051 domestic assault and 1,564 forcible rapes committed.
Thete were 27 homicides due to domestic violence in 2005." Tt is
reported that there were 57,176 shelters night provided for adults
and children in Alabama Shelters in fiscal year 2006. Again, on
one day in November 2006, Alabama Shelter Programme report-
ed that 5,157 requests for victims’ services from adult and chil-
dren went unmet due to a lack of resources.”

The situation is the same in the state of Delaware. This is be-
cause, in 2003, there were 27,776 criminal and non-ctiminal do-
mestic violence incidents. There were 16,921 criminal domestic
violence incidents.” In 2003, Delaware Family Courts processed
2,967 Protection from Abuse Petitions and issued 2,851 orders.
In the same token, 147 cases were returned to Family Courts on a
charge of Civil Contempt of a Protection from Abuse Petition.
Civil contempt orders were entered in 62 of those cases.” In 2002,
2002, 19 women died as a result of domestic violence. In 3 of
those cases, children witnessed the murder of their mother.” The
story is the same in almost all other states of the United States. It
is, however, sad to note that on the aggregate, more than seventy-
five per cent of the minority Muslim women experience domestic
violence from their minority Muslim husbands.® The question
then is, who are these minority Muslim women?

2. Muslim Minority Women in US

Muslims (men and women) are all over United States: majori-
ty of these Muslims are the African Americans and South/
Southeast Asia immigrants. At this juncture it is important to un-
derstand their background (to know the origin of and why this

'Alabama  Coalition Against Domestic Violence, ACADV" Annual Report 2007, at
fﬂp.’/ / www.acadp.org/ acadvreport, visited on 6 May, 2009.

Ibid.
® Domestic Violence Coordinating Council 2004 Annnal Report, www.dvee.state.de.us, (visited on
may 6, 2009).
* Ibid.
*Domestic Violence Coordinating Council, 2004 Fatal Incident Review Report, available at
www.dyec_state.de.ns/ documents/ 2004_FIRT, visited on May 6, 2009.
% See Strause & Gelles, Physical Violence in American Families.
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group is predominantly Muslims) so that we could appreciate the
problems that they are facing.

African Americans

Africans or Black Americans make up approximately 12% of
the total US population and constitute its largest racial minority.
Although largely descendants of tribes along the West coast of
Africa, many also have American Indian and European ancestry.'
Unlike other immigrants, African Americans entered the United
States via the slave trade. Their 200 year history of enslavement
was characterized by forced separation of families, beatings, loss
of language, and alienation of culture.” Following slavery, discrim-
ination took the form of de facto segregation.” Substantial socie-
tal gains have been made; nevertheless, Blacks have not achieved
economic, employment, and educational parity with Anglo Amer-
icans. For example, one in three African Americans currently
lives in poverty.* Despite social and economic injustices, African
American families have developed cultural strengths and coping
strategies including, adaptability of family roles; strong kinship
bonds; emphasis on work, education, and achievement; religious
values; and a humanistic belief system that stresses concern for
others and spontaneous interactions.’

On the whole, approximately 30 percent to 40 percent of
Muslims in the United States are African Americans, making Af-
rican Americans the largest single cultural group in the Islamic

1Catolyn M. West, Partner Violence in Ethnic Minority Families, New Hampshire: Family
Research Laboratory, University of New Hampshire, 2000), p. 1.

® Ibid, p. 2.

’ W. R Hammond, & B. R. Yung, “African Americans,” in L. D. Eron & J. H. Gentry
(eds) Reason to hope: A psychological Perspective on 1 iolence and Y outh (Washington DC: American
Psychological Association, 1987), p. 138.

* US Bureau of the Census, “Statistical Abstract of the United States,” Washington
DC, 1992.

> B. Greene, “African-American Women,” in L. Comas-Diaz & B. Greene (eds.),
Women of colonr: Integrating Ethnic and Gender Identities in Psychotherapy New York: Guil-
ford Press, 1994), p. 12.
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community." Although the ‘Nation of Islam’, headed by Louis
Farrakhan, is often portrayed in the media as representative of
black Muslims, it speaks for only a small portion of African
American Muslims. The ‘Nation of Islam’ is widely considered
by other Muslims to be outside the bounds of mainstream Islam
and has an estimated membership of 10,000 to 50,000.* Almost
all African American Muslims are mainstream Sunnis.’

Asian Americans

Asian/Pacific Island Americans represent 2.9% (7.27 million)
of the total U.S. population. There are three predominant Asian
groups residing in the United States. The first group can trace its
origins to mainland Asiatic culture (Chinese, Vietnamese, Japanese,
and Koreans) and the second to Southeast Asia (Filipinos, Indone-
sians, Malaysians, Cambodians, and Laotians). While the third
group, Pacific Islanders (Hawaiians, Samoans, and Guamanians),
are considered “natives” rather than immigrants.* The experience
of Asian Americans differs greatly by immigration and generational
status. Immigrant-descendent families, such as Chinese, Japanese,
and Korean Americans, can trace up to four or more generations
in US. In general these groups are highly acculturated, that is, they
have adopted the norms and behaviours of U.S. society. Immigrant
American families, in which the parents are foreign born and the
children are American born, sometimes experience cultural and
generational conflicts as the family tries to manage both traditional
and new norms and values. Nevertheless, these families are often
able to pool their resources and achieve relatively high levels of
educational and economic success.” Due to the prosperity of these

' P. Scott Richards, & Allen E. Bergin, A Spiritual Strategy for Connseling and Psychotherapy
(Washington DC: American Psychological Association, 1997), p. 22. See also Jane .I. Smith,
Istans in America New York: Colombia University Press, 1999).

z Jonah Blank, “The Muslim Mainstream,” U.S. News, 20/7/98, nmmjannah.org/ articles/ usnews.btwl.
> 1. Gordon Melton e al., The Melron’s Encyclopedia of American Religions (Farmington Hills,
MI: Gale, Cengage Learning, 8" ed,, 2009), pp. 950-952.

* A. Okamura e al., “Asian, Pacific Island, and Filipino Americans and Sexual Child
Abuse” in Lisa Aronson Fontes (ed.) Sexwal Abuse in Nine North American Cultnres:
Treatment and Prevention (Thousand Oaks, CA: Sage Publicationas, 1995), p. 70.

? Ibid.
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two family constellations, Asians have been dubbed “model minot-
ities.” This stereotype minimizes the poverty that exists among
other Asian American groups, which is almost twice the rate for
Anglos, with recently arrived immigrant/refugee families being
most impoverished. Despite their diverse backgrounds, as a group
Asians 1emphasize family loyalty, responsibility, respect, and coop-
eration.

Of all Asian groups in America, the South Asian is unique. This
is because; this group has the highest number of Muslims.” Since
1965, with changes in the US immigration laws, the number of Mus-
lim immigrants from South Asia has been steadily increasing. Mus-
lim immigrants from South Asia bring with them very strong cultur-
al and religious beliefs. Islam plays a very important and positive role
in the lives of South Asian Muslim immigrants. South Asia includes
the countries of Pakistan, India, Bangladesh, Sti Lanka, Nepal, and
Bhutan. Seventy-five percent of all South Asian people live in India,
10% in Pakistan, 11% in Bangladesh, and the remaining 3% in the
countries of Bhutan, Nepal, and Sri Lanka.” Numerous Islamic Cen-
tres have been established in America by this group. These centres
act as religious and community centres to meet the growing com-
munity’s needs.*

People from the South Asian countries have been immigrat-
ing to the United States since 1875. In the earlier years their
numbers were small, they came in search of better economic
conditions. Most were labourers, uneducated and unskilled work-
ers. In 1965, the US immigration laws were changed to accom-
modate the needs of the market and the immigrants’ ability to
suit the job market. This change in the immigration laws led to an
increase in the number of South Asian immigrants to the United
States. The new immigrants were mostly educated and fluent in
English. They came not just to make money and return to their

! Carolyn, Partner Violence, p. 2.

? Ruksana Ayyub, “Domestic Violence in the South Asian Muslim Immigration in the
United States,” Journal of Social Distress and the Homeless, Vol. 9, No. 3 (2000), p. 237.
’W. D. Jacob, World Book Encyclopaedia (London: World Book Inc., 1999), p. 279.

* Haddad, The Muslim World Today, p. 12.
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countries, but also to establish themselves in America and to pat-
ticipate in the American dream.' The majority of South Asians
from Pakistan and Bangladesh are Muslims. Immigrants from In-
dia, Sri Lanka, Bhutan, and Nepal, on the other hand are Hindus,
Buddhists, Christians, or Muslims.

Although most major cities have Muslim populations, the
largest concentrations are in New York City, Los Angeles, Chica-
go, Houston, Boston, and the Detroit-Toledo corridor.” Whereas
almost every state has a Muslim population of some size, there is
particularly heavy concentration in California and New York,
with roughly a quarter of Muslims living in the former state and a
fifth living in the latter.” Excluding African Americans, it is esti-
mated that some 75 percent of adult Muslims in the United States
are foreign born.* Changes in immigration policies in the 1960s
placed an emphasis on the needs of the labour market, resulting
in a substantial increase in immigration. Although recent immi-
grants originate from diverse regions around the globe, most have
come from Middle East/North Africa and South/Southeast Asia,
where Muslims predominate. The combination of these groupe
formed a Muslim community in United States with basic values
and common features.

Community is a fundamental Islamic value.” Rooted in the
belief that all people are equal before God, Muslims tend to em-
phasize benevolence, care for others, cooperation among individ-
uals, empathy, equality and justice between people, the im-

' See Judy Galens & Rudolph |. Vecoli ¢z al., Gale Engyclopacedia of Multicultural America
(New York: Gale Group, 1995).

® M. F. Denny, “Islam in the Americas,” in Jhon L. Esposito (ed.), The Oxford Encyclopac-
dia of the Modern Islansic world WNew York: Oxford University Press, 1995), Vol. 2, p. 298.

} Barry A. Kosmin & Seymour P. Lachman, One Nation under God New York. Harmo-
ny Books, 1993), p. 70.

* Yvone Yazbeck Haddad, “Make Room for the Muslims,” in Walter H. Conser Jr &
Summer B. Twiss (eds.), Relgions diversity and American Religious History (Athens: Univer-
sity of Georgia Press, 1997), p. 231.

> Alphonso W. Haynes, Mohamed M.1. Eweiss, Lobna M. Abdel Mageed & Douglas
K. Chung, “Islamic Social Transformation: Considerations for the Social Worker”,
International Social Work, Vol. 40, No. 3, 1997, p. 265.
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portance of social support, and positive human relatedness.' Rela-
tionships are usually based on the principle of consultation, and
the welfare of the community, the ummah, is to be safeguarded
by all. A relationship is generally understood to exist between in-
dividual freedom and the community’s responsibility to the indi-
vidual. In other words, individual freedom is circumscribed so as
not to harm other members of the community, for it is this
community that protects and empower the individual.” Thus,
Western individualistic values, such as personal success, self actu-
alization, self-reliance, and personal autonomy, hold somewhat
less attraction for Muslims, who tend to find meaning in group
success, community development, interdependence, and consen-
sus. Byng’s qualitative research with African American women
revealed the significance of the ummah for Muslims. These wom-
en, largely converts to Islam, reported finding a “safe social
space’ from the racial, gender, and religious inequalities they ex-
perienced in the larger culture. The community mediated the dis-
crimination they experienced by providing a resource for con-
structing a salutary internal self-definition, essentially empowering
them to “transform their life, identity, and consciousness.”

The basic social unit for Muslims is the family.* However,
“family” is often conceptualized broadly to include relatives or
even the whole Islamic community. It is the family, most specifi-
cally the husband and wife that is understood to be responsible
for reproducing spiritual and social values. Thus, family, both nu-
clear and extended, is essential to the spiritual and social health of
the broader ummah.” Marriage, rather than a joining of two indi-

" Bugene W. Kelly, Aany Aridi, & Laleh Bakhtiar, “Muslims in the United States: An
exploratory study of universal and Mental Health Values,” Counselling and 1V alue, Vol.
40, No. 3, 1996, p. 210.

* Mumtaz F. Jafari, “Counselling, Values and Objectives: A Comparison of Western
and Islamic Perspectives”, American Journal of Islamic Social Sciences, Vol. 10, No. 3
(1993), p. 326.

’ Byng, M. D. “Mediating disctimination: Resisting oppression among African Ameri-
can Muslim Women,” Social Problems, 45, 1998, p. 486.

* Elizabeth Warnock Fernea, “Family,” in J. L. Esposito (ed.), The Oxford Encyclopaedia
of the Modern Islamic World, vol. 1, p. 458.

> Haynes (ed.) Refigion and Politics, p. 267.
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viduals, tends to be seen as a union of two extended families,
with partners frequently selected by the respective families. Hus-
bands and wives are held to be of equal worth but to have
differrent complementary roles." Generally, women have the pri-
mary responsibility for maintaining the home and raising the chil-
dren, and men are responsible for the material provision and the
leadership of the family. This structured arrangement has been
seen as promoting peace, less conflict and more harmonious rela-
tionships with associated benefits to the broader community,
such as fostering a stable nurturing environment for raising chil-
dren and caring for the elderly population.”

It is important to note that women are not necessarily pre-
cluded from working outside the home. However, employment is
held in tension with providing proper care for the family. Chil-
dren are considered a blessing, and large families are usually en-
couraged. A secure mother-child attachment is considered critical
to the child’s future well-being and consequently the well-being
of the larger community.” The determining factor is the provision
of a stable family unit, which enhances the unity of the communi-
ty. The sexual commodification of people is believed to facilitate
the breakdown of the family and community.* Accordingly, mod-
esty is an important spiritual and cultural value for many Mus-
lims, especially in a liberal US society in which sexuality plays an
increasing role in the public arena. Outside the immediate family
system, many Muslims choose not to mix socially with members
of the opposite gender. Women may adopt Islamic dress, includ-
ing the practice of veiling, or Hzjab, as a proactive way of express-
ing modesty, as well as for other reasons.’

1]. M. Corbett, Religion in America (Englewood Cliffs, NJ: Prentice Hall, 2nd ed., 1994), p. 7.
* M. Daneshpour, “Muslim families and family therapy,” Journal of Marital and Famil
Therapy, 24, 1998, p. 355.

’ David R. Hodge, “Social Work and the House of Islam: Orienting Practitioners to
the Beliefs and Values of Muslims in the United States” April 2005, Social Work, vol.
50, no. 1, p. 116.

* BY Altareb, “Islamic spirituality in America: A Middle Path to Unity,” Counselling and
Values, vol. 41, No. 1, 1996, p. 30.

* Hodge, “Social Work and the House of Islam ...,” p. 120.
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To nurture vital communities, Muslims have created a signifi-
cant number of institutions and organizations to support the
ummah in the United States. There are more than 2,300 Muslim in-
stitutions throughout the nation. Included in this total are more than
100 private Islamic schools, a home-school association, the Bachelor
of Arts — granting American Islamic College located in Chicago, and
the School of Islamic and Social Sciences in Leesburg, Virginia, a
graduate program specializing in Islamic studies." Most institutions,
however, are mosques or Islamic centres. There are more than 1,300
mosques and Islamic centres in the United States, with almost 80
percent of these built since 1980.”

Traditionally, the mosque has not performed the same func-
tion in Islam as the church does in Christianity. The use of
mosques for religious services is optional in America. It is not a
requirement for the expression of faith, as seen in the delineation
of the five pillars.” It is estimated that only 10 percent of Muslims
in the United States are regular attendees at mosque religious set-
vices, although a much larger percentage typically attend special
holidays such as the feast at the end of fasting during the month of
Ramadan.® In North America, numerous mosques have added to
the services they offer, changing their characters substantially, to
provide a greater degree of social support to the Islamic communi-
ty. In traditional Muslim countries, mosques tend to be a place
where Muslims have the option of gathering for prayer, especially
Friday prayers. In the United States, these institutions have fre-
quently evolved into diverse centres that provide Muslim commu-
nities with an extensive array of services, both religious and cultur-
al.” In addition to traditional prayer services, mosques may offer
education for children and adults, day care, libraries, and social and

' Yvone Yazbeck Haddad &, Jane L. Smith, “United States of America,” in Jhon L.
Esposito (ed.), The Oxford Encyclopacdia of the Modern Islamic World, Vol. 4, p. 278.

*J. L Smith, Islam in America New York: Columbia University Press, 1999), p. 70.

’ Dale F. Eickelman, The Middle East and Central Asia (Upper Saddle River, NJ: Prentice
Hall, 3rd edn. 1998), p. 12.

* Yvone Yazbeck Haddad, The Mustim World Today (Washington DC: American Institute of
Islamic Affairs, 19806), p. 280.

> Cotbett, Religion in America, p. 9.
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sporting activities." Consequently, mosques can be important cen-
tres of social support.”

Muslims have also formed a number of organizations.” The
largest organization is the Islamic Society of North America
(ISNA).* ISNA attempts to foster a degree of commitment and
community among Muslims in the United States, both through its
own actions and by facilitating a large number of locally based
organizations throughout the country. ISNA activities are diverse
and address most dimensions of Muslim life in the United States.
Services include provision of instructional material, journals,
regular workshops, library facilities, housing assistance, a Zakat
fund, women’s services, and a marriage bureau that operates a
computerized database for matching partners. Although ISNA
attempts to serve all segments of the Muslim population, it tends
to be perceived as an organization tailored primarily to meet the
needs of immigrants.

ISNA grew out of the Muslim Student Association (MSA),
the largest Muslim student organization in the United States. Ac-
cording to the former president of MSA, more than 500 chapters
exist in the United States.” These chapters offer religious and
cultural services, including, perhaps most important, social sup-
port to the hundreds of thousands of Muslims enrolled on cam-
puses in the United States. A number of publications have been
inaugurated to keep Muslims informed of issues from an Islamic
perspective, in addition to the products of ISNA and the MSA;
more than 100 mosques publish their own journals.6 Largely lo-
cally based, these publications cover social, cultural, economic,

' Tbid.

7. Hedayat-Diba, “Psychotherapy with Muslims” in P. Scott Richards and Allen E. Bergin
(eds.) Handbook of Psychotherapy and Religions Diversity (Washington, DC: American Psycholog-
ical Association, 2000), p. 290.

’ Sulayman S. Nyang, Isiam in the United States of America (Chicago, ABC International
Group, 1999), p. 62.

* Denny, “Islam in the Americas,” p. 299.

> Syed Arshad Husain, “Religion and mental health from the Muslim perspective,” in
Harold G. Koenig (ed.), Handbook of Religion and Mental Health (New York: Academic
Press, 1998), p. 280.

% See Nyang, Islan in the United States of America, gp. cit.
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and political issues of interest to Muslims and can be an im-
portant means of maintaining contact with the larger Islamic
community. Notwithstanding these impressive activities, domes-
tic violence committed by male partners is rampant among the
women of these minority communities. This is not surprising,
domestic violence is endemic within the globe. The causes of this
phenomenon shall be discussed later.

Domestic Violence in the United Kingdom
1. Nature and Extent of Domestic Violence in UK

The scale and impact of domestic violence in modern-day Britain
can be judged, to some degree, by the size of the government’s
proposed investment: it was announced that at least £6 million is
to be made available from Crime Reduction Programme to front-
line agencies tackling domestic violence in 1999." The figure rose
tremendously in 2004 to £23 billion.” The figure can be broken
down thus- The cost of domestic violence to the criminal justice
system (CJS) is around £1 billion a year. This is nearly one-quarter
of the CJS budget for violent crime. The largest single component
is that of the police. Other components include: prosecution,
courts, probation, prison, and legal aid. The cost to the NHS for
physical injuries is around £1.2 billion a year. This includes GPs
and hospitals. Physical injuries account for most of the NHS costs,
but there is an important element of mental health care, estimated
at an additional £176 million.

Expenditure on emergency housing includes costs to Local
Housing Authorities and Housing Associations for housing those
homeless because of domestic violence; housing benefit for such
emergency housing; and, importantly, refuges. This amounts to
£.16 billion a year. Civil legal services cost over £.3 billion, about
half of which is borne by legal aid and half by the individual. This

' Chris Bazell and Bryan Gibson, Domestic Violence and Occupation of the Family Home
(Winchester: Waterside Press, 1999), p. 11.

® See Sylvia Walby, The Cost of Domestic Violence, (UK: National Statistics & Women and
Equality Unit, September 2004).
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includes both specialist legal actions such as injunctions to restrain
or expel a violent partner, as well as actions consequent on the dis-
entangling of marriages and relationships such as divorce and child
custody.' Lost economic output accounts for around £2.7 billion a
year. This is the cost of time off work due to injuries. It is esti-
mated that around half of the costs of such sickness absences is
borne by the employer and half by the individual in lost wages. An
additional element is the human and emotional cost. Domestic vio-
lence leads to pain and suffering that is not counted in the cost of
services. This amounts to over £17 billion a year. Including all
costs, the total cost of domestic violence for the state, employers
and victims is estimated at around £23 billion.”

The first reliable and representative ‘dark figure’ studies re-
garding the extent of domestic violence originated in the United
States.” The extent and natute of domestic violence in the UK be-
came a substantial part of the British Crime Survey (BCS) from
1999 onwards. Domestic violence accounts for around 16 per cent
of all violent crimes in Britain at a cost in excess of £23billion a
year." British studies have revealed that domestic violence incidents
claim the lives of two women each week and that it is the largest
cause of morbidity worldwide in women aged 19-44; greater than
war, cancer or motor vehicle accidents. It is also noted that domes-
tic violence affects one in four women in their lifetime.” Public in-
terest in domestic violence in the UK increased with the publica-

" Ibid.

> Ibid.

? See, Murray A. Straus, Richard J. Gelles & Suzanne K. Steinmetz, Behind Closed Doors:
Violence in the American Family New York: Anchor Press, 1980); M. A. Straus, “Physical
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Impact of Domestic Violence in the London Borough of Hackney,” Crime Concern
(Swindon 1998).
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tion of a groundbreaking research into the effects of domestic vio-
lence by Betsy (Elizabeth) Stanko." Stanko and her research team
found that one in four women had experienced domestic violence
at least once in their lifetime. Her research firstly concentrated on
the United States, later in Britain, and linked domestic violence
with direct and indirect costs to society.” Stanko further estimated
that the London Metropolitan Police (‘the Met’) would receive a
distress call from a victim every minute of the day. More recently,
research has addressed ‘risk factors’ resulting from domestic vio-
lence incidences.

Nearly one million children in the UK could be living with
domestic violence, according to a 2006 report by the United Na-
tions Children’s Fund, UNICEF. The Report estimates that be-
tween 240,000 and 963,000 children in the UK annually witness
violence against a parent or caregiver. And the effects on children
could range from poor exam results to them becoming violent
themselves. The Home Office’ and Children’s Society research
studies” focused on children as victims of domestic violence. The
‘Safe on the Streets Research Team’ of the Children’s Society
found that 100,000 British children run away from home every
year in the UK, and that four out of five children who run away
from home said that they did so to escape family conflict, vio-
lence or domestic abuse. The 2004 survey highlighted drink and
drug abuse as linked to domestic violence and some 12 per cent
of youngsters described themselves as ‘maltreated’ at home. Re-

! Ibid

% See E. A. Stanko, ‘Hidden Violence Against Women’, in M. Mauire and J. Pointing, (eds)
Victims of Crime: a new deal Milton Keynes 1988); see also E. A. Stanko, Everyday violence: how
women and men experience sexual and physical danger London 1990) and D. Crisp, C. Hale and
E. Stanko, A measure of pain: the social and ¢ cost of domestic violence. The Children’s Report.
The Children’s Society (London 1998).

’ Home Office, Domestic Violence: Sfindings from a new British Crime Survey self completion
questionnaire (London 1999), C. Mirtlees-Black, HORS Study 191. See also: Metropoli-
tan Police Service (MPS), Understanding and Responding to Hate Crime. MPS Domestic
Violence Strategy (2001)

* The Children’s Society, Safe and sound. Matking England safe for young runaway First and se-
cond national survey of young runaways ‘Still running’. Parts I and II (London 1999 and
2005), accessible at www.the-childrens-society.org nk/ media/ pdf] Campaigns/ StillRunning?Final
(visited on May 7, 2009).
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search linked children on the UK Child Protection Register to di-
rect and indirect domestic violence. It was discovered that among
victims of child abuse, 40 per cent of the children interviewed re-
ported domestic violence in the home. It was further established
that of one -third of children on the ‘Child Protection Register’ in
the London Borough of Hackney, their mothers were also known
to be being abused.' Their sample of 1,888 child protection refer-
rals across several local authorities in England found that in 27 per
cent of cases, domestic violence was an issue in the family.”

A 1998 survey by the British ‘Zero Tolerance Charitable
Trust’ found that of 2,039 young people (13-19 years old), one in
five young men and one in ten young women thought violence
against women was acceptable. One in four young men thought it
acceptable to hit a woman if she had ‘slept with someone else’;
one in five young men considered it acceptable to force a woman
to have sex if she was his wife. A 2000 survey by the same trust
of 1,300 schoolchildren found that one in three boys thought vio-
lence against women was acceptable.” The BCS 2002 found that
domestic violence incidents made up nearly a quarter of all vio-
lent crime (499,000 cases of domestic violence incidences in
2002). The BCS 2004 further estimated that one in five women
experienced at least one incident of non-sexual domestic violence
or force since the age of 16. 24 per cent of women had experi-
ence some form of sexual victimisation since the age of 16.* Of
this entire figure, it is estimated that about sixty per cent minority
Muslim women experienced domestic violence.” Who are the mi-
nority Muslim women in UK?

'C. Humphreys and A. Mullender, Children and domestic violence: a research overview of the
é'mpam on children. Research in Practice Press Datlington, 2005, p. 12.
Ibid.

? See “Hitting Home Factfile 2000 http:/ /www.bbc.co.uk/pressoffice/pressreleases/
stoties/2003/01_january/17/hitting_home_facts (visited on May 7, 2009.

* Home Office, Domestic violence, sexual assanlt and stalking: findings from the British Crime
Survey, S. Walby, and T. Allen, HORS Study 276, London, 2000.

’Helmut Kury and Ursula Smartt, “Domestic Violence: Resent Development in
Germany and English Legislation and Law Enforcement” European Journal of Crime,
Criminal Law and Criminal Justice, Vol. 14/4, 2006, p. 382-407.
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Minority Muslim Women in United Kingdom

The Muslims’ presence in Britain can be traced back over 300
years to the sailors from the Indian subcontinent that were em-
ployed by the British East India Company. More arrived follow-
ing the opening of the Suez Canal in 1869 and the subsequent
recruitment of sailors from Yemen into the merchant navy.' Sig-
nificant Muslim communities developed in port cities such as
London, Cardiff, Liverpool, Hull and South Shields, the oldest of
which is the Yemeni community.” The British Nationality Act 1948
gave members of the Commonwealth the right to freely enter,
work and settle with their families in the UK. Migration of Mus-
lims to the UK increased significantly from 1960 onwards as a re-
sult of labour shortages in the post-World War II period. Britain
invited citizens of the Commonwealth to fill vacancies, resulting in
many of today’s British Muslims having South Asian descent.

A clear demonstration of the growth of British Muslims
since the 1960s is the rise in the number of mosques. In 1963
there were only 13 mosques registered in Britain. The number
grew to 49 in 1970 and doubled in the space of five years to 99 in
1975, and again to 203 in 1980 and almost doubling yet again to
338 in 1985.° An author describes the large scale Muslim settle-
ment to Britain as occurring in two broad phases: firstly 1945 to
the eatly 1970s; and then the second phase from 1973 to the pre-
sent. Lewis, however, describes four phases, ‘first the pioneers,
then what is known as “chain migration” of generally unskilled
male workers, followed by migration of wives and children and
finally the emergence of a British born generation.”” Hussain

! J. Sherif, “Historical Roots of Islam in Britain,” in The Quest for Sanity: Reflections on
September 11 and the Aftermath (London, Muslim Council of Britain, 2002), p. 165.

® Fred Halliday, Arabs in Exile: Yemeni Migrants in Urban Britain (London: Tautis, 1992), p.35.
’S. Vertovec, “Religion in Migration, Diasporas and Transnationalism.” Research on
Tmmigration and Integration in the Metropolis, University of British Columbia, 2002, Work-
ing Paper February 2007. Available at h#p:/ / www.riims.metropolis.net, visited last on May
6, 2009.

* H. Ansari, The Infidel Within: Muslims in Britain since 1800 (London: Hurst and Co.,
2004), p. 7.

° P. Lewis, Islamic Britain: Religion, Politics and Identity Among British Muslims (London: 1.
B. Tauris, 2002), p. 22.
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suggests that a three-fold division is more useful. First, the period
from 1945 to approximately 1970, this is characterised by the ar-
rival of young male migrant workers. Secondly, the period from
around 1970 to approximately 1990 with family formation and
the establishment of a generation born in Britain. A third section
covers those who arrived from the 1990s as asylum seekers and
refugees rather than economic migrants.'

In the late 1960s and early 1970s, East African Asians began
arriving under pressure from the ‘Africanisation’ policies in
Kenya and Tanzania, and in the case of Uganda, as a result of
forced expulsion.” The East African Asians were highly skilled
urban middle-class professionals and entrepreneurs; they tended
to settle in London and the Midlands. Their experience of living
in urban centres combined with their business and professional
background ensured faster integration into economic and social
structures. It is estimated that 20,000 of the group of 150,000
East African Asians were Muslims, mainly with family roots in
Pakistan or the Indian state of Gujarat.’

While Muslims from South Asia constitute 68 per cent of the
Muslim population in the UK there are other significant Muslim
populations in Britain. However, there is limited research and lit-
erature focusing on these groups. There are for example, estimated
to be around 120,000 Turkish Cypriots and 80,000 mainland Turk-
ish and Kurdish people in the UK. These three groups, while con-
nected, have very different migration histories. The earliest to settle
in the UK were the Turkish Cypriots. Tensions between Turkish
and Greek communities in Cyprus created pressure for migration
in the early 1960s. Turkish migration from Turkey of largely male
migrant workers started from the late 1960s and eatly 1970s and
family reunions began in the late 1970s. Finally, Kurds arrived

''S. Hussain, A Statistical Mapping of Muslims in Britain, unpublished doctoral thesis
(University of Bristol, 2005), p. 79.

®R. Hansen, Citizenship and Immigration in Post-War Britain (Oxford: Oxford University Press,
2000), p. 45.

’ The Runnymede Trust, Islamophobia a Challenge For Us All (London: The Runnymede
Trust, 1997), p. 23.
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mainly as political refugees in the late 1980s and early 1990s.'

Muslims from the Middle East in Britain appear to have a
much more diverse profile, coming from various national and
class backgrounds. There were Arabs who had taken advantage of
their financial gain from the oil crisis of 1973—4 and invested in
property and businesses in Britain seeing it as a safer option than
their home countries, which were undergoing uncertain political
developments and regime changes. In addition to this, Muslim
professionals in states experiencing political unrest took advan-
tage of employment opportunities in their fields in Britain to
work and settle there.” As described above, Muslim settlement in
Britain occurred periodically, in that different communities ar-
rived in higher concentrations according to the pull-push factors
facing them at any given time. This has resulted in communities
being formed along ethnic lines that have come to be concen-
trated in different parts of Britain. Clearly, chain migration played
a key role in the development of ‘pockets’ of communities and
the reproduction of village and kin networks. These have further
been strengthened by trans-national marriages where spouses are
often from the area of original migration.’

The absence of an agreed figure for the number of Muslims in
the UK was a key reason for Muslims campaigning for the inclu-
sion of a question on religious affiliation in the 2001 Census.* The
Census statistics provide an important baseline of data on Muslims
in the UK. It provides the most comprehensive data on the size,
settlement pattern, demographics and some aspects of employ-
ment for Muslims in the UK. But important areas were outside the
scope of the Census, for example, experiences of education, polic-
ing, domestic violence and criminal justice. While the Census pro-

' P. Enneli, T. Modood, and H. Bradley, Young Turks and Kurds: A Set of ‘Invisible’ Dis-
advantaged Groups (York: Joseph Rowntree Foundation, 2005), p. 34.

* C. EL-Solh, “Arab Communities in Britain: Cleavages and Commonalities,” Islam and
Christian-Mustim Relations, Vol. 3 (2), 1992, p. 14.

’ Roger Ballard, “Riste and Ristedar: The Significance of Marriage in the Dynamics of
Transnational Kinship Networks,” University of Manchester, CASAS, 2004. Available at
bttpdlwnmw.arts.manchester.ac.ukl casaslpaperslpdfpapers/ ristedari (visited on May 6, 2009).

* See Hussain, A Statistical Mapping of Muslinms in Britain.
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vides a baseline of information from which data collection in these
areas could be developed, for the moment, most data in these areas
are disaggregated by ethnicity alone and do not cover religion.

There have been numerous attempts, using various methods
of calculation and sources to estimate the figure of Muslims not
only in Britain, but also in Europe.! Muslims are often stated to
be the largest ‘minority religious group’ in Britain and various
sources have estimated the Muslim population to fall between
550,000 and 3 million. In the early 1990s, figures over 1.5 million
were normally mentioned by Muslim organisations. However, the
most common estimate of the Muslim population was 1 million.
The heterogeneous nature of British Muslims makes it particu-
larly difficult to calculate their numbers. British Muslims, other
than being Muslim had no other common denominator with re-
gards to identifiers such as ethnicity or language. Despite this, the
most common methods used to estimate the number of Muslims
in Britain has been from minority groups’ countries of birth and
from data on ethnicity.

Prior to 1991, when the Census introduced, for the first time, a
question on ethnic identity, data from large surveys such as those
conducted by the Policy Studies Institute and the Labour Force Sut-
vey, relied on country of origin data to provide data on British Paki-
stani and Bangali Muslims.” Hai conducted research on the size of
the South Asian Muslim population in Britain, and inferred a figure
by taking into account the percentage of Muslims in the country of
origin, for each ethnic group. He acknowledged that 98 per cent of
the population of Pakistan are Muslim, compared with 85 per cent
of the population of Bangladesh and 11 per cent of that of India.
However, he argued against using percentages of Muslims in the
country of origin as the basis for estimations of Muslims within a

"' See M. Anwar, Muslims in Britain: 1991 Census and Other Statistical Sonrce (Birmingham:
The Centre for the Study of Islam and Christian-Muslim Relations, Selly Oaks Col-
leges, 1993).

> M. Brown, “Religion and Economic Activity in the South Asian Population,” Ethnic
and Racial Studies, vol. 23 (6), 2000, p. 17.
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particular ethnic group in the UK.

The 2001 Census provides the most comprehensive and accu-
rate data source on Muslims to date. All the tables on religion to be
released by the Office for National Statistics are now available.
Hussain’s introduction to Muslims in the Census provides an ovet-
view of the demographic profile of Muslims in England and Wales.
? According to the data, there are just over 1.5 million Muslims in
England and Wales. In addition to this, the 2001 Census for Scot-
land found that there are 42,600 Muslims in Scotland. Muslims
constitute 3 per cent of the total population of Great Britain (57.1
million). Muslims are the largest minority religious groups, they
represent over half the non-Christian religious population. The
Census also reveals that, in terms of age structure, Muslims have
the youngest demographic profile as a religious group in England
and Wales. Over 60 per cent of all Muslims are under the age of
30. At the opposite end of the scale, Muslims have the lowest pro-
portion of elderly people when compared with all other groups.’

Cleatly, migration processes contribute to the age structures of
groups, since the majority of migrants arrived as young adults and
have only recently approached retirement ages. Although this mi-
gration pattern is true as argued, for Muslims there has been a se-
cond and more recent phase of migration which has not been mir-
rored by these other communities. Approximately half of the Mus-
lims living in England and Wales were born in the UK.* Despite
their concentration in the younger age cohorts there are propor-
tionately less Muslims born in the UK than Sikhs. This may be the
consequence of later family reunion in the Bangladeshi communi-
ty, combined with more recent arrival of Muslims as refugees from

"' N. Hai, “Britain’s South Asian Muslims: A Statistical Profile,” Department of Soci-
ology, Manchester Metropolitan University, 1999, p. 12.

* . Hussain, “An Introduction to Muslims in the 2001 National Census,” Paper presented
on 7 September 2004 at The Muslims in Britain Network Meeting, Selly Oaks, University of
Birmingham, 2003. A#p:/ [ www.bristol.ac.nk/ sociolygy/ ethnicitycitizenship | intrommushims_census.pdf
(visited on May 6, 2009).

> Ibid.

* See Office of Chief Statistician, Abnalysis of Religion in the 2001 Census: Summary Report
Edinburgh: Scottish Executive, 2005.
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Eastern Europe and Fast Africa.' The Census data demonstrated
that there are Muslims in every local authority in the UK except
the Isle of Scilly; however, some local authorities have counts as
low as 10 such as Berwick-upon-Tweed. The results showed some
expected clusters in and around London, the West Midlands, Lan-
cashire and West Yorkshire. They also reveal some unexpected
clusters in the North Fast (for example, Middlesbrough and New-
castle) and at the opposite end of the country in the South West
(Gloucester and Bristol).” The Muslim population in the UK may
now number as many as 2 million. The updated Whitehall estimate
confirms the position of Islam as the second largest religious
community after Christianity, and means that Muslims now make
up 3.3% of the UK population.’

Despite the notable improvement in the living and educa-
tional standards of the first generation Muslims, on the whole,
British Muslims continue to suffer from unemployment, poor
working conditions, poverty, poor and overcrowded housing,
poor health, and low educational qualifications.” More than two-
thirds of the entire Muslim women population remain economi-
cally inactive, the highest number in any religious group. Facing
what can be described as the ‘double-minority’ syndrome; many
Muslim women face pressures of compliance with the communi-
ty norms of traditions upbringing and social behaviour. Muslim
women face substantial health crisis; while middle age women
suffer from long-term debilitating problems and women of all
ages face persistent neglect and lack of adequate medical treat-
ment.” Forced marriage, ‘honour killing’ and domestic violence
phenomenon has a presence within the Asian and in particular

' Serana Hussain and Tufyal Choudhuty, “Muslims in the EU: Cides Report, United
Kingdom, Preliminary Research Report and Literature Survey”, 2007, p. 14.

*Ibid., p. 15.

’ Jacqui Smith (British Home Secretary), “Officials Think UK’s Muslim Population
has Risen to 2m,” The Guardian, Tuesday 8 April 2008.

4]avaid Rehman, “Religion, Minority Rights and Muslims of the United Kingdom” in
Javaid Rehman and Susan S. Breau eds., Religion, Human Rights and International Law: A
Critical Examination of Islamic State Practices (Boston: Martinus Nijhoff Publishers, 2007),
p. 528.

> Ibid.
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Pakistani and Bangali communities.'

The Causes of Domestic Violence among Muslim Minorities

As previously stated, the paucity of research on Muslim families as
monirities in non Muslim countries makes it difficult to provide spe-
cific statistical evidence. Since it appears that Muslims in the USA
and the UK seem to have similar backgrounds, it is expedience to
take causes of domestic violence among these communities togeth-
er. There are many factors responsible for domestic violence among
Muslim minorities; although they are not diametrically different
from that of larger society. Some factors that are unique are analysed
below. However, it should be stressed that these factors are findings
of many research works on domestic violence rather than empirical
study of this work.

Wahida Christi Valiante’s” personal practice as a family counse-
lor over the last 18 years and data collected from different sources,
indicate that Muslim families also experience social and personal
problems like the rest of the American society. There is marked in-
crease in divorce rates, separation, domestic violence, child abuse,
elder abuse, intergenerational conflict, and teenage pregnancies. Bar-
ring violence or psychological abuse in the family, seeking solutions
through negotiations is the Islamic norm. Marriage requires collabo-
ration, commitment, and above all a sense of responsibility towards
oneself, one’s partner, family, and the society.

In addition, a significant number of young Muslims are mar-
rying outside the community. One of the major hurdles facing
young Muslims to find someone to marry from within the diverse
Muslim community is the question of ethnicity and culture. Cul-
tural and racial diversity instead of being a positive factor, as the
Qur’an tells us (49:13), is becoming a dividing factor, since every
Muslim group wants to preserve its own ethnic and culture puri-

" Ansati, The Infidel Within, p. 4.

® Wahida Christi Valiante is a psychotherapist, specializing in Family Counseling. She has
made numerous presentations on treatment of families from an Islamic perspective to
academic institutions and professionals both in Canada and the US. See
www.crescentlife.com/ familymatters/ challenges-facing-muslim-families (accessed on April 23, 2009).
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ty. This limits the pool of young (male and female) to choose
from. Also, increasing numbers of young Muslim parents, both
father and the mother, are choosing to work outside the house,
primarily for economic reasons, and are relegating the care and
nurturing of their children to daycare centers and elderly parents.
Both arrangements are inherently insufficient because daycare by
its very nature lacks individualed emotional, spiritual, and intellec-
tual care the child needs. Also, the social environment of daycare
is predisposed to producing conformity through the process of
socialization and leaves very little room for developing an inde-
pendent religious or social identity. Although more equipped to
provide emotional, spiritual and nurturing environment, grand-
parents, too, lack the physical vigour to cope with the demands of
growing children. In numerous instances, language is also a barri-
er putting both under undue stress.

The above social trends in Muslim families point to various
degrees of assimilation, or adaptation to existing societal values.
This has serious implications for the future of the Muslim fami-
lies. In Islam, family is central to creating a stable society and ul-
timately civilization itself. Therefore, if family as a social system
fails to provide sound religious and social values for the total
physical and psychological growth of a human being, then society
will suffer greatly as is evident from the malaise affecting western
society. According to social scientists, the American society is be-
coming increasingly violent, aggressive, self destructive, narcissis-
tic and uncaring towards those who are less fortunate, including
members of the immediate family.

The Qur’an, which was revealed to the Prophet in order that
that he “wmight lead mankind ont of the depth of darkness into light”
(15:1), provides numerous examples of what happens to nations,
peoples and individuals who exceed the limits prescribed by God:

Have they not traveled in the earth and seen how evil was the end of

those who were before them? And they were stronger than they in

power.(Qur’an, 35:34)

If Muslim families are to survive the current social and struc-
tural changes in the USA and the UK, they must actively initiate
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social changes in the society in which they live. Humanity is told
that it is to act as a vicegerent of God (Qut’an, 2:30). It is under
moral obligation to reform its own thinking and behaviour in or-
der to create a just and morally balanced self and society.
(Qur’an, 3:110)

Other factors cited which relate to domestic violence among
the minority Muslim women is the misconception of Islamic reli-
gion. More than fourteen hundred years ago, Islam was revealed to
Prophet Muhammad (S$AW) in Makkah. The first person with
whom he shared God’s revelations to him was his wife Khadijah,
thereby acknowledging the status and value of women.' The Islam-
ic religion offered women rights they had never had before, like
the right to choose their marriage partner, the right to divorce, and
the right to inheritance.” The Prophet, many times, admonished
the believers to treat their wives kindly. This is depicted in his last
sermon (kbutbat al wada") in which he said,

Be good to women; for they are powerless captives in your households. Y ou
took them in God’s trust, and legitimated your sexual relations with the
words of God, 5o come to your senses people, and hear my words.

He further admonished them:

Let not one of you whip his wife like a slave, then move near her bed
at the end of the day.”

This admonition is in line with the Qur’anic injunction
which says;

And among His signs is this; that He created for you mates from

among yourselves, so that you may dwell in tranquillity with them,

and He has put love and mercy between your (hearts): Verily in that

are signs for those who ponder. (Qut’an, 30: 21)

Opver the years, however, through cultural distortions, the re-
ligion itself has been used to suppress and oppress women. To-
day, in Muslim religious centres across America and England, like

' K. Siddique, The Strugdle of Muslin Women (MD: American Society for Education and
Religion, 1983), p. 12.

® Fatimah Mernissi, Beyond the Veil: Male-female Dynamism in Modern Muslim Society
(Bloomington: Indiana University Press, 1987), p. 30.

’ Ibn Majah, Sunan 1bn Majah (Beirut: Dar al-Kutub al-Tlmiyyah, 2009), Vol. 1, p. 638.
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many other Muslim countries, debates continue around the justi-
fication for a husband to hit his wife. This is based on the ‘chas-
tisement principle’ that evolves from misinterpretation of a verse
of the Qur’an. This verse seems to permit husbands to chastise
their wives as a last resort when they failed to obey God’s
cammnds; thus we read,

As to those women on those you fear admonish them first, then aban-
don them in bed, and last hit them lightly; and if they obey you, seek
not against them means of annoyance or harm, for God is most high,
and Great. (Qur’an, 4: 34)

Some scholars interpret the verse as allowing a symbolic beat-
ing of a wife if she disobeys. Others cling to a more literal mean-
ing. This selective preference of one verse from the Qut’an over
many other verses that stresses on kindness and justice toward
women has created an atmosphere that tolerates and allows vio-
lence toward women. As a result of misinterpretation of this verse,
women who experience violence in their lives are told to be patient
and to give in. No clear stand is taken against a man who is violent.
Violence in marriage is generally condemned but when it does
happen the religious community gives no clear consequences for
the violent behaviour. Furthermore, the religious community con-
demns any woman who seeks legal protection from an abusive
spouse. Rather, her actions are considered as disloyal and bringing
shame to the husband and the family. The message given to wom-
en is to be patient and accept. A religion meant to bring about
peace in the lives of all mankind is then involved in a limited way
in preventing violence toward women.'

Another major factor responsible for domestic violence
among minority Muslim women is the culture. The minority Mus-
lim women, as mentioned earlier, comprise many of different cul-
tural and ethnic groups, each with its own unique background,
history, language, customs, and traditions. Variations exist within
the same group across different social class lines. But the cultures
are basically the same. Most cultures are traditional and patriar-

' Siddique, The Strugale of Muslim Women, p. 18.



Kamaruddin: "LIVING IN HELL": A COMPARATIVE ANALYSIS... 237

chal. At the head of the system is invariably the father figure fol-
lowed by his brothers, other male relatives, sons, and older wom-
en. At the bottom of the hierarchy are women of the household.
In such a system, the power positions of members are very clearly
and rigidly maintained. An individual’s desires and needs are put
aside in the interest of the group. What is in the interest of the
group is based upon the judgment of the head of the family.
Members of the extended family are expected to have faith and
believe that any decision the head of the family makes is in their
best interest and to accept it. The roles that traditional, patriarchal
values have played in engendering violence toward women in this
regard are enormous.

Again, these cultures resist the development of a strong sense
of individual identity. Individuals are socialized to define themselves
as part of a larger familial group. A person’s identity is described in
terms of the family he/she belongs to and the relationships the pet-
son has in the family. Thus, the South Asian Indian woman’s identi-
ty, for example, is more specifically based upon her role as mother,
daughter, niece, sister, and so on. Identities outside of these relation-
ships may seem inconceivable to het.” The culture respects and sup-
ports women who can fit into these prescribed roles. However, re-
spect and support is not often given to those women who do not fit
traditional roles (e.g., single women, battered women, and divorced
women). The family tries to meet the needs of all members of the
family within its rigid and strict rules. Few allowances are made for
individual needs or differences.

Maintenance of the order of hierarchy is important; women
at the bottom of this hierarchy face the most rigid controls. In
addition, the burden of maintaining the system also falls on them.
The system is sustained through the magnification of concepts of
honour and shame. Women bring honour to the family if they
comply and maintain their prescribed role; any deviation by them

' Ruksana, “Domestic Violence in the South Asian Muslim Immigration in the United
States,” p. 243.

2 Jayakar, K., “Women of the Indian Subcontinent,” in I.. Comaz-Diaz & B. Greene
(eds.) Women of colour: Integrating Ethnic and Gender Identities in Psychotherapy New York:
Guilford Press, 1995), p. 22.
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not only brings dishonour to them but also shame to the entire
family system. Women are encouraged to maintain the traditional
role of wife and mother. They are supposed to be protected only
by their husbands, brothers or their fathers. A single woman is
seen as someone at risk of being abused. Such beliefs fail to take
into account the statistics that indicate most women face violence
not from strangers but at the hands of men they love and who
are supposed to be their protector.'

This focus on marriage and belittling of most other roles for
women has a tremendous impact on the socialization process of
women. Many young women are pressured by their parents to
marry. Parents themselves feel the stress of messages ingrained in
them that requires them to marry off their daughters as soon as
possible. Many women delay higher education in pursuit of mar-
riage. Many drop out in the middle of their studies because of
pressure from parents. Those who stay on and complete their
studies face an escalation in pressure to marry. There is very little
tolerance of a grown woman who is working, independent, and
single. The Muslim family system perceives a single woman as
leading to fitnah or social disorder.” Women are encouraged to be
in passive dependent roles. Once married, the message ingrained
in them by parents, friends, and clergy is that the marriage be
maintained. No price a woman might pay would be greater than
the shame she would bring on the family if she chose to end the
marriage. Therefore, many women, even in the face of extreme
domestic violence, continue to stay in the marriage because leav-
ing would bring shame to their family. Such beliefs are so strong-
ly embedded in the cultures and the minds of the people, that its
abusiveness almost becomes invisible.

A parent pressuring a woman to stay in a violent marriage is
not seen as abusive to her, but as trying to help her and prevent
her from taking an impulsive decision based on her interest alone.
A traditional view of a decent and virtuous girl was one who
walks slowly, never runs, never laughs out loud, and never ever

" Leonore E. A. Walker, The Battered Women Syndrome (New York: Springer Publishing
Company, 1984), p. 34.
* Mernissi, Beyond the Veil, p. 33.
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takes care of her needs before that of the family. The interest of
the group has to be remembered above all. If anyone has to be
sacrificed for the maintenance of the family system, it is the
woman. She is expected to sacrifice herself willingly and without
complaints. She is reminded of the rewards that will follow her
after death for being a patient and tolerant wife.'

The 1960s brought a wave of educated single males Muslims
from their countries. Most of them went back to their home coun-
tries in search of a bride. Because they were educated, they choose
women who were educated as their wives. As they settled in to
married lives with wives and children, there was a very clear effort
to recreate the old family system in America. Life in America,
which looked very attractive from their home countries, created
stresses. The freedom in the American culture that had first at-
tracted them now scared them. Men accustomed to a patriarchal
family system now found it difficult to share power with their
wives. As their children grew, concern about the impact of the
American culture on them grew. Accustomed to total submission
and compliance vis-a-vis their own parents when growing up, the-
se immigrants were totally unprepared for their children question-
ing them. Freedom of expression, open sexuality, and 50% divorce
rate in American society became their biggest fears. The men de-
mand total power and control for themselves over their family.
Men expect their wives not only to submit to their control but also
to the control of their mothers and other family members. Even in
situations where the wife works, the husband has deciding power
over how and where she spends her money.” Efforts are made by
the man to recreate the patriarchal system and to resist sharing de-
cision-making with his wife. Any attempt to correct this anomaly
by women leads to domestic violence.”

Apart from this, family of origin is another factor which en-
courages domestic violence. This is, however, peculiar to Asian
countries in general and South Asian countries in particular. This

' Ruskana, “Domestic Violence in the South Asian Muslim Immigration in the United
States,” p. 244.
2Jayakar, “Women of the Indian Subcontinent,” p. 23.
377
Ibid.
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may look similar to cultural factor discussed above, interestingly,
they are not the same. In Asian countries, women tend to idealize
their family of origin in general and their fathers in particular.
Whether it is the exaggerated way in which the father is described as
a generous and loving parent, or the mother is described as indulged
and respected by the father, the overlying theme is always how
wonderful things were in the parental home before the marriage.
Most of these women describe an awareness of the harshness and
cruelty toward women in their culture. They were aware that in
Asian society the place of the women was a few steps behind the
man. They had grown up hearing stories of other women being
abused by husbands, by in-laws, or others, and who had no options
to escape. They describe themselves as lucky that they did not have
to face the suppression of women, and invariably they owed it to
their family’s generosity. Thus, they felt protected from the unfair-
ness of society, not by their own strength, but by the strength of the
parent and the family. Therefore, the self that emerged was a self,
dependent upon an authority figure for rights and grants.'

The women were allowed to pursue education and career be-
cause it made the parents look good. It also had the added benefit
of enabling the parents to find a better match for them. An educa-
tional degree could offset mediocre looks and a not-so-hefty dow-
ty. The goal of the education was to attract a marriage partner.’
However, the degree to which a gitl is allowed an education or job
opportunities is influenced more by the family rules than by her
individual interests and desires. Women’s education is to enhance
the reputation, first, of her original family and, then, the position,
honour and material well being of her in-laws. For those facing
conflict or violence in the marriage, parents expect the young
women to tolerate and totally submit to the authority of the spouse
and his family. They are encouraged to accept it as their fate. After
having invested money and family resources in raising and then

' See Ruskana, “Domestic Violence in the South Asian Muslim Immigration in the
United States.”

2 Ayesha Jalal, “The Convenience of Subservience: Women and the State of Pakistan,”
in Deniz Kandioyoti (ed.), Women, Islan and the State (Philadelphia: Temple University
Press, 1991), p. 40.
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marrying their daughters, the parents are often the most resistant
in letting even a bad marriage come to an end. The young women
themselves report strong feelings of obligations toward the family
and suffer from guilt on letting down their parents who had been
good providers. Invariably, many women live with the abuse. To
the outside world they appear educated and like professional wom-
en; independent minded and strong. Inside themselves they carry
remnants of their family origin concept that demands women to
maintain a marriage at all costs.' Apart from these factors which
are peculiar to minority Muslim women, other factors enhance or
contribute to domestic violence.

The challenge in the next millennium for Muslim women is
not from the external environment; it is from within. Islam has a
lot to offer to the ongoing debate on the future and status of the-
se victims. The practical implications of the answers found in the
Qutr’an for those who advocate stability of the family and society
are immense.

Solutions and Remedies

Both the United States and United Kingdom have tried to reduce
domestic violence to the barest minimum. Apart from whopping
sum of money invested, various legal frame-works were put in place.
These include (1) legalistic remedy, i.e. various laws and procedure
to curb and enforce orders against domestic violence; (2) social rem-
edy, e.g. instituting refugee camps and shelters for victims of domes-
tic violence; and (3) Government policy, e.g. offer of domestic vio-
lence courses for men convicted of criminal violence, public aware-
ness campaign and mediation and conflict resolution scheme and
funding of statutory bodies and private organizations. As plausible
as these initiatives are, domestic violence has not reduced to the ex-
pected level. This is shown by the recent statistics of domestic vio-
lence between 2002 and 2007 as well as the huge sum the scourge

1 .
Ibid.

* Sundari Anitha, “Neither Safety Nor Justice: The UK Government Response to

Domestic Violence Against Immigrant Women,” Jourmal of Social Welfare and Family

Law, vol. 27, No. 2, 2008; Amnesty International and Southall Black Sisters, No Re-
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engulfed. All over the world, individual countries are trying within
their limit to curb domestic violence, yet extra efforts need to be ex-
alted. It is against this backdrop that the following recommendations
and suggestions are made.

First, the problem of domestic violence must be transferred
from private to public domain. It is only when it is approached from
this perspective that more efforts will be directed towards solving
the problem. Akin to this, it is suggested that each nation should
internationalise domestic violence problem by strictly complying
with conventions, regional and international instruments relating to
domestic violence signed and domesticated. This is because domes-
tic violence standards have become part of customary international
law, which is binding in nature. Such conventions and instruments
include, among others, the International Bill of Human Rights (e.g.
ICCPR, ICESCR, UDHR); the United Nations Campaign for
Women’s Rights; the Convention on the Elimination of All Forms
of Discrimination Against Women (CEDAW); the Inter-American
Convention on Violence against Women; the Convention Against
Torture and Other Cruel, Inhuman, or Degrading Treatment or
Punishment (CAT); the African Charter on Human and People’s
Rights; and the European Convention for the protection of Human
Rights and Fundamental Freedom. All these, in one way or the oth-
er protect women against domestic violence; and as such must be
actualised.

Another suggestion is that eatly identification of abusive men
must be incorporated in any intervention mechanism. Further, in
order to change their conception of gender role of masculinity, in-
tervention measures must not challenge their manhood or be an in-
trusion into their rightful role as family heads. Otherwise, they will
continue to ignore and will remain dangerous to their families.
Along this line, intervention measures should be culturally sensitive

course - no Safety: The UK Government Failure to Protect Women from Violence
(London: Amnesty International, 2008); and Home Office, “Control of Immigration
Statistics, United Kingdom 2005,” presented to Parliament by the Secretary of State
for  the Home  Department,  August  2006.  <http://www.official-
documents.gov.uk/document/cm69/6904/6904 > (visited on May 7, 2009).
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and consistent with the norms of the victim’s culture. In addition,
use of support groups of non-violent men will have a positive mod-
elling effect on abusive men. While making policies and measures,
preventive measures should address cognitive, emotional, and be-
havioural effects on children and adolescents who witness adult vio-
lence. Witnessing violence in their homes, boys later as adults may
themselves practise physical aggression against female partners and
girls, and may become insensitive to male violence.

In the same token, social institutions and professional organ-
isations, insensitive to male violence against women, should be
made aware of their obligation to stop this social injustice by de-
veloping prevention and intervention strategies against male vio-
lence. Efforts of national publicity of the plight of battered wom-
en, their increased empowerment and legislation prohibiting as-
sault against women have already been initiated in many coun-
tries. However, community watch and sanctions, practised effec-
tively in some countries, could be more realistic, practical, and
effective deterrents to domestic violence than change in the reli-
gious precepts or legal system.

Medically, documentation and validation of assault histories
and observed consequences are essential components of both
short and long term mental health interventions. Such efforts must
be confidential for the personal safety of victims and their family
members. Neuropsychological assessment is essential whenever a
woman complains of being hit on the head, being shaken, or being
choked into unconsciousness repeatedly. Also, responses to post-
trauma are important for diagnosis and treatment planning but
such efforts must not over examine the victim for demonstrating
the effects of trauma. Male therapists working with women survi-
vors of violence should develop an attitude of trust, support, and
alliance in order not to trigger inadvertently fears of male violence
and dominance.

Lastly, Satla has rightly proposed' using multiple approaches

! Sarla Sharma, “Domestic Violence Against Minority Women: Interventions, Preventions
and Health Implications,” Equal Opportunities International, vol. 16, No. 2, 1997.
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to reinforce the message that violence against women is inhumane,
abominable, illegal, and intolerable. Despite the gains from existing
societal and legislative reforms, the rates of violence and lethal
crimes against women remain high. Hence, public policy initiatives
should encompass accelerated research, prevention, and interven-
tion efforts as well as legislative reforms. In addition, there should
be an aggressive and resolute enforcement of the laws to encourage
personal freedom, economic opportunity, and formation of support
groups to combat victimisation of women. Further, development of
additional policies; continued monitoring of crime victimization sut-
vey database; national media campaign to condemn domestic vio-
lence; research for innovative techniques to increase arrests, prose-
cution, and conviction; and legal protection for women victims of
domestic violence should be the top priority in all societies.

Conclusion

Awareness of the presence of domestic violence in the Muslim
minority community is slowly increasing. Different cultural
groups that may never have dealt with the case of domestic vio-
lence in their home countries are springing up and trying to help
their own populations. Women are utilizing these resources. They
are finding strength to break the cycle of violence and oppres-
sion. They are questioning the wisdom of saving a marriage at all
costs. The 50% divorce rate in Europe does not appeal to them
neither does the continuation of 25% of marriages with ongoing
violence in Asia and Africa.

Domestic violence hurts the whole family. It hurts the victim
at the physical, emotional, and psychological levels. It causes pain
and suffering to the victim. It also hurts the perpetrator of the
violence by creating distance between him and his family and by
destroying any possibility of close comforting relations. Most of
all, domestic violence hurts the children by taking away a sense of
safety and security they need while growing up. Being a witness to
violence in the home also teaches our children to resort to vio-
lence themselves. Studies show that boys growing up in violent
homes are more likely to resort to violence as they grow up. For
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life to be fulfilling and satisfying to all family members, this cycle
of violence has to stop. Women have always depended on their
families and religion for support. Even now, when facing domes-
tic violence women turn to their religion and families for answers.
For a woman trying to overcome domestic violence, it is very
comforting to know that her religion supports her.

But when religious leaders, family, and friends discourage
such a woman, it adds to the oppression in her life. The questions
then arise, what can be done to help such a woman? How can
these same institutions be utilized to help the women? The first
step toward resolution of any problem is acceptance of the prob-
lem. Some Muslim women have tended to deny the existence of
the problem of domestic violence. Involving resources at various
levels can increase awareness of domestic violence. Community
leaders, religious leaders, and professionals mental health field all
need to get together to tackle this problem by demonstrating the
willingness to help and support.

Mental health professionals need to educate the community
about the damage caused by domestic violence, not just to the
woman but the whole family. Information on resources and sup-
portive services need to be made easily accessible to women,
while religious rules and regulation surrounding marriage, di-
vorce, separation, and custody need to be further clarified. Wom-
en who utilize these resources need to be supported and encour-
aged. Religious and community leaders need to express a clear
stand on violence against women. One recent trend that offers a
very hopeful sign is the work by scholars who are trying to remove
the cultural distortions from the religion and trying to help women
re-establish equality, dignity, and respect in their lives.

There is need to change our parenting styles in order to ena-
ble our next generation to face the next millennium with a strong
sense of self and to have an awareness of who they are, what they
desire, and their goals. Our children need to learn to survive on
their own and to become aware of their own strength for surviv-
al. Children have to be allowed to make choices, to learn from
their mistakes, and grow from their life experiences. Such child-
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rearing behaviour is difficult for most parents, who feel they have
to be overprotective. In addition, girls and boys are raised differ-
ently as there continues to be extra pressure on daughters to be-
have in socially prescribed ways. Such beliefs will have to change
if we want our children to develop into strong independent hu-
man beings and experience life free of violence.
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