Contemporary and Emerging Issues in

~-‘Ahmad Zaki Salleh
\ Zahari Mahad Musa

== Sy SRR e ~ P T
Tl willw  wmo—l—




Contemporary and Emerging Issues in

SYARIAH AND LAW

Editors:

DINA IMAM SUPAAT
AHMAD ZAKI SALLEH
ZAHARI MAHAD MUSA

PENERBIT USIM

Universiti Sains Islam Malaysia
Bandar Baru Nilai

Negeri Sembilan

2019




PUBLISHED IN 2019
© UNIVERSITI SAINS ISLAM MALAYSIA

All rights reserved. No part of this publication may be reproduced, transmitted or stored in any form/
nature without prior written permission from USIM PRESS.

Published in Malaysia by:

USIM PRESS
Universiti Sains [slam Malaysia
Bandar Baru Nilai, 71800 Nilai
Negeri Sembilan Darul Khusus
Tel:+ 067988226/6081 | Fax: +06-7986083
www.penerbit.usim.edu.my
info.penerbit@usim.edu.my

USIM PRESS is a member of the Majlis Penerbitan Ilmiah Malaysia (MAPIM)

Printed in Malaysia by:
BRIGHTSIDE SOLUTIONS SDN BHD
No. 3, Jalan medan PB 3A,
43650 Bandar Baru Bangi
Selangor
bangi@printar.my

Perpustakaan Negara Malaysia Cataloguing-in-Publication Data

Contemporary and Emerging Issues IN SYARIAH AND LAW/ Editors
DINA IMAM SUPAAT, AHMAD ZAKI SALLEH, ZAHARI MAHAD MUSA.

ISBN 978-967-440-588-5

1. Islamic Law.
2. Government publications- Malaysia.
L. Dina Imam Supaat.

1L Ahmad Zaki Salleh.
1. Zahari Mahad Musa.
V. Title.

340.59

v

TABLE
PREFA
INTRO

CHAP"
EXPL(
MALA

CHAP'
WAQF
PENIN

CHAP
REVIS
BETV

CHAP
MURA
SOLU




65

HE

75

[ONAL
ISTAN
85

(IN
YBER

93

99

109

119

TIES

129

139

CHAPTER 17
ENVIRONMENT, SOCIAL AND GOVERNANCE DISCLOSURE BY ISLAMIC
FINANCIAL INSTITUTIONS (IFIS) AND MAQASID AL-SYARIAH
' Syaryanti Hussin, Fadhlina Alias, Muhammad Najib Abdullah, Hasnizam 145
Hashim, Nabilah Yusof, Muhammad Nizam Awang & Norfadhilah
Mohamad Ali

CHAPTER 18

PROMOTING SHARED PROSPERITY: THE RELEVANCE OF SHURA IN
DEVELOPED AND DEVELOPING COUNTRIES
Nor Hazila Ismail & Mohamed Eskandar Shah Mohd Rasid 153

CHAPTER 19

MAQASID AL-SYARIAH AS ISLAMIC ETHICAL FRAMEWORK IN SCIENCE: AN
ANALYSIS

Mohd Faisal Mohamed, Norita Md Norwawi, Muhammad Widus Sempo 163
& Najm Abdulrahman Khalaf

CHAPTER 20

THE ROLE OF STATE AMONG THE ESSENTIAL VALUES OF THE MAQASID AL-
SHARI‘AH IN SKELETON METAPHOR.
Saim Kayadibi 169

CHAPTER 21
RIGHT OF PRIVACY IN THE DIGITAL AGE: LEGAL CHALLENGES IN THE
MALAYSIAN JUDICIAL LANDSCAPE

Siti Selihah Che Hasan, Duryana Mohamed & Sonny Zulhuda 179

CHAPTER 22

REGULATING BIG DATA IN PROTECTING PRIVACY: A REVIEW BASED ON
LEGAL AND SHARI’AH PERSPECTIVE

Siti Nur Farah Atiqah Salleh, Nur Mohd Iqzuan Samsudin & Muhammad 191
Arasz Salleh

CHAPTER 23

GENETICALLY MODIFIED FOODS: MUSLIMS® CONSUMERS PROTECTION IN
MALAYSIA

Siti Hafsyah Idris, Nurul Jannah Mustafa Khan, Nadia Omar & Zuhaira 199
Nadiah Zulkipli

CHAPTER 24

POLIGAMY: A LEGAL SOLUTION OR SOCIAL PROBLEM
Rita Fatimah & Sayed Sikandar Shah 207

CHAPTER 25

PRINCIPLES OF LAND OWNERSHIP & THEIR APPLICATION IN THE MALAYSIAN
LAND LAW AND ISLAM
Nor Asiah Mohamad, Nur Suhaila Sallahudin, Abdullah Syamil Abdul 213
Samad, Anith Najhan Razak, Munyra Muhafif & Norsyahirah Musiman.




CHAPTER 25

The history of Jand ownership in Islam is traceable to the era of the Prophet Muhammad
(p.bu.h) and jt was followed by the caliphs until the Ottoman eémpire in Turkey (Ainul J M
etal, 2008). The cardinal principle of Islamic land law is that Allah (swt) owns the land and

underprivileged because generally, Jand belongs to aj]. An example of the Prophet
(p.b.u.hy’s Practice concerns the failure of g landowner to utilise his Jand. The Prophet
(p.b.u.h) had Specified a time limit of three years in which if the land is pot cultivated,
Someone else is able to take possession over it. Accordingly, Caliph Umar (radhiallahy, anhu
(r.a.) also practiced it against Bilal on the grant of Wadj Aqiq. Bilal wag given a huge piece
of land at the Valley of Aqiq but for 15 years he fajled to make use of the land. Caliph Umar




¥ interest of the Malays. This was explained by Salleh A

Contemporary and Emerging Issues

(r.a) later told him that Bilal can only take the part which was under cultivation land but

must leave the rest. (ZiaulHaque, 2009)
In Islam, mawat (dead) land refers to abandoned land and thus, it generally belongs

to the state. Thya' al-mawat (revival of dead land) is where anyone who works on a piece of
abandoned land (nawat land) shall be the owner of that land. Therefore, since Bilal had been
occupying and living on Wadi Aqiq for 15 years, he was entitled to the ownership of the
land but limited to the part in which he worked on (ZiaulHaque, 2009). Other than that, igta’
(alienation of mawat land or state land) refers to the practice when the imarm or a State leader
alienates a piece of land to the deserving grantees. This has been the practice of the Prophet
(p.b.u.h) as well when he gave a piece of land known as Bi 'ru-Qais to Saidina Ali (r.a) along
with all the trees on the said land. These are the examples of some of the Islamic practices
by the Prophet (p.b.u.h) which are continuously enforced even after his demise. The Malay
customary principles which were the common practices among the locals in the Malay states
before the colonialism also have some Islamic values.
There were evidences that the locals have been professing and practising Islam since

the Malay Kingdom of Malacca. Islam remains as the religion of the Federation till present
(Article 3 of the Federal Constitution). One of the terms of reference for Reid Commission
when working on the Constitution of Malaysia was to maintain the power of the Sultan on

land. Thus, the two matters fall under the governance of the Sultans as a way to protect the
bbas in Tengku Jaafar and Anor v

87] 2 MLJ 74]: “there can be no doubt that before the British

intervention, the Sultan was an absolute ruler of his State in whom powers to make laws and
to govern the State were vested, and there he exercised these powers presumably after advice
of, or more appropriately, consultations with his orang-orang besar (Ministers), was sought
or held. After the British intervention, he still remained an absolute ruler but was requiired
to adiminister the State with the advice of a British Resident". Furthermore, in Ramah v Laton

(1927) 6 FMSLR 128 through court pronouncement, Islamic law was clearly established as
the law of the land and the local courts should take judicial notice. Nevertheless, English
ample, as far

nvinced to give Islamic law its rightful recognition. For ex
the local practices as summarised by

tices by the locals as follows:

Government of Pahang [19

judges were not co
as land is concerned, Islam has some influences on

Maxwell. He explained the features of land tenure as prac
{ There can be no propriety right in tanah mati;

ii.Tanah hidup was of three kinds —
a. Land planted with fruit trees (tanah kampong);

b. Wet rice land (tanah bendang or sawah);
c. Hill land is taken up for shifting crops (tanah huina or ladang)
iii. The propriety rights in kampong land endure during the occupation and afterwards so
long as any fruit trees remain as evidence that the land is tanah hidup.
iv.The propriety right in tanah bendang ot sawah 1ast as long as the land is occupied and

for three years afterwards.
v.The propriety right in tanah hum
which is usually a single season.
Nevertheless, the above principles were Jater replaced by the Deeds system and later,

the Torrens system.
Initially, when the British occupied the Malay states, the land tenure system enforced

was the Malay Customary Land Tenure system with the exception of Penang. This has been
acknowledged by the courts in Shaik Abdul Latif & Ors v Shaik Elias Bux (1915)1 FMSLR
204 where Edmonds JC said that: ... the only law applicable to the Malays at that time Was

a or ladang lasts as long as the land is occupied,
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Principles OfLand O

the Mohamedan law modified by cystom
Anor [1879] Leic 466 Summarised that: “f ;g

the sovereign was the owner of the soil, every man had nevertheless the

wnership & Their Application In The Malaysian Land Law And Islam

- Sir Benson Maxwell CJ in Sahrip v Mitchel] &
well known that by the old Malay law or custom

right to clear and oceupy all forest ang wasted land, subject to the bayment, to the Sovereign,
of one-tenth of the produce of the land so taken... If he abandoned the paddy land or Jruit

and the land reverted to the Sovereign."
d tenure shares the Spirit of

interest and right over the land (Ainul J. et ai, 2008)

Torrens system is applied by many countries includ
of the Torrens System into land matters in these states can
of various legislations. Perak was the first state that intro

through General Land Regulations 1879 and followed by Selangor by way of General Land
Regulations 1882. In Negeri Sembilan, registration of title

System was introduced by way of
General Land Regulations 1887 and in Pahang through the General Land Regulations 1889.

ing Malaysia. The incorporation
be seen through the introduction
duced registration of title system

also recognizes equitable interests and rights that are yet to be
under Section 206(3) of the Code.




Contemporary and Emerging Issues

Principles of Islamic Land Ownership

In Islam, land ownership is vested solely in Allah S.W.T. (An Nisa (4):132; Al A’raf (7):128).
However, as man acts as a trustee and vicegerent of Allah (swt) on this earth, the State
Authority is not the absolute owner of the land. There are various provisions in the Code
with the assurance that the people will have the opportunity to enjoy their rights or benefits
on the land as well as to perform their obligations to work on the land.-Nevertheless, Islam
does recognize private land ownership as a part of the role of mankind to hold the land as
trustees. Islam indeed recognizes the right to own property and the protection of property is
essential under maqasid al-shariah that has to be safeguarded at all cost. Enjoyment of
property in Islam does not depend on an individual alone but is an obligation to share the
wealth for the benefit of the wmmah and the public at large as to prevent economic gaps
among the wealthy and underprivileged (Surah An Nisa (4):29) Allah (swt) says, “O you who
have believed, do not consume one another's wealth unjustly but only [in lawful] business
by mutual consent. And do not kill yourselves [or one another]. Indeed, Allah is to you ever
Merciful.” a &

In the case of neglect and abandonment, the State Authority is empowered to forfeit
the land where the landowner fails to make full use of his land and if the state requires the
land for public purposes. The famous case was the case of Bilal who failed to develop his
land, is one the examples. Under this situation, the state is not required to pay compensation
to the owner if the owner has breached the obligation to utilise his land within 3 years of
acquiring it. It differs from the situation where the state has to repossess a particular land
from the private landowner to be utilised for public interest (maslahah ammah) and the state
has to compensate such landowner. Such a situation can be seen when Caliph Umar had
granted land to the people of Bajeela. However, such land was acquired to serve the
community at large and compensation had been granted to people of Bajeela (Sahih Bukhari,
Chapter 7, hadith 2011).

General categories of land ownership are unclaimed or ownerless land and private
property or owned land (Nuzhat Iqbal, 2000). For the first category is related to unclaimed
land which can be divided into two: firstly, the land that is not owned by any person but it is
used for the benefits of the community. An example is wagf land. The second type of
unclaimed land is dead land (mawarf). An individual may acquire ownership of mawat land
through ihya' al-mawat, by developing the land to life or by way of rehabilitating it.
According to Shafie jurists, rmawat land is land that has never been worked on or land that
shows no sign that it has ever been cultivated or developed or even no signs of any human
beings on it. Shafie jurists consider that all people have rights upon the mawat land.

According to al-Mawardi (1986) there are 3 conditions applicable for reclamation of
dead land i.e. (i) making a barrier to enclose the land, (ii) channelling water to the land if it
were dry or draining water from the land if it were flooded, and (iii) ploughing the land to
make it level. This view is relevant for Malaysian context where for paddy cultivation, it is
important to remove the weeds and wild plants, ploughing the land and the draining water
from the land. Generally, whoever develops the mawat land will gain the ownership but the
majority of the jurists opined that such ownership has to be preceded by the alienation of the
land by the State through igta’. However, there are different views in regards to the mawat
land that initially belonged to a Muslim and was left abandoned. The Shafie and Hanbali
jurists opined that no one can acquire the right to such land and the state has no authority t0
grant such land to other persons either through ihya’ al-mawat or igta’.

Second general category of landownership concerns private land. It can be divided
into ushri’ land which in the context of agricultural land, such land is governed by terms of
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Discussion And Findings

The most distinct aspect in the Torrens System is that the register reflects af] the facts materia]
to the registered Wner's title in the land. These material facts include the name of the
proprietor, for the time being, the land which had been alienated, its areq and location, its
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work excellence (iksan). As the ownership of land is vested in Allah, any land development
carried out by man must be maintained in nature, in order to give the future generations the
right to derive benefit from the land. However, Islam does recognize private land ownership
as a part of the role of mankind to hold the land as trustees and also the right to own property
and protection of property which is essential in 1naqasid al-shariah (objectives of al-Shariah)

The Torrens system also adopts the mirror principle and the curtain principle. These
principles confer the indefeasibility of title to the registered owner (Teh Bee v K.
Maruthamuthu [1977] 2 MLJ 6). In contrast, the right of any registered owner in Islam is
always kept on balance with the right of the authority to take action against any wrongful
act. Thus, the concept of indefeasibility of title has a place in Islam but it is always open to
be challenged or proved otherwise. Furthermore, in Islam, the power of imam is to alienate
the rights of possessions to such “deserving grantees” who are able to put the land to
productive use and to benefit the society at large (Salleh Buang, 2010). Besides, the State
Authority can repossess the land at any time if it is required for the sake of public benefit.
This Islamic principle is similar to the powers of State Authority under the Land Acquisition
Act 1960, all compulsory acquisition of land is in the nature of appropriations of private
properties by the State with adequate payment of compensation based on market value. The
Islamic approach is fundamentally different based on the principle of "ownership" as the
amount of compensation is to secure the owner of the land in respect of his expenses incurred
on the land and the loss of income arising from the loss of use of the land.

Under the Torrens system, the transaction becomes void if there is non-compliance
with the statutory requirements under the Code unless there is consideration of an interest in
equity. The court maintains that such equitable interest is recognised in equity when the
relevant parties have acted in full compliance with the statutory requirements of the Code,
short of actual registration (Teh Bee v K Marithamuthu). If the dealing does not comply with
the statutory requirements, it is void. In contrast, under the Islamic principle, there is no
confusion regarding this matter. This is because there is no distinction between legal rights
and equitable interests. For example, there is no distinction between registered proprietors
and beneficial owners or between registered chargees and equitable chargees.

The Torrens system deals with other dealings such as charges and leases but an
easement came under a category of its own. The easements could be created only by express
grant and must be registered. There was no such thing as an equitable easement, nor be an
easement by implied grant, prescription custom or acquiescence, as in the case under the
English law of real property (Alfred Templeton & Ors. v Low Yat Holdings Sdn Bhd [1989]
2MLJ 202). In contrast, a similar principle of Islamic law of easement exists which is known
as irtifaq. Irtifaq arises on the basis of a long user and their existence being proven since
time immemorial. However, this right rests upon the consent of the owner and the consent
can be revoked by the owner at any time. There are a few examples of easements according
to Islam which are right of way over land, right of having a water channel going across the
land and the right to discharge water onto land.

To some, it may not be a smooth effort to consider incorporating Islamic elements or
principles in the Malaysian land law let alone amending the National Land Code 1965 (the
NLC). It is shown in some of the court decisions in which the foreign judges or local judges
with western’s training had, in many a time refused to recognise Islamic law principles such
as in the case of jual janji, harta sepencarian as well as waqf. The practice of possession of
land by Ihya al-mawat was removed due to its contradiction to the principle alienation of
land by the authority and its similarity to adverse possession as propagated under English
land tenure (Sidek bin Haji Mohamed and Ors. v Gov Perak and Ors [1982] 1 MLJ 313).
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Principles Of Land Ownership & Their Application In The Malaysian Land Law And Islam

Nevertheless, gradually, the NLC 1965 has been amended by the NLC (Act A832) which
has added Section 421A to include Shariah Courts.

Ahmad Ibrahim was instrumental in
law (www.a/zmadibra/zim.i/cim.gov.com). I
in Malaysia, he narrowed down the conce

nearest person in the community.

With regards to pre-emption rights, it should be conferred to co-owners of undivided
shares in the land upon meeting certain requirements. In terms of forfeiture, more leniencies
with regards to inability to cultivate land due to unforeseeable hardship would reflect the
principle of maslahal ammah or public interest that is applied in Islamic land law. In the
past, individuals who were unable to cultivate their land due to some valid causes were given

gress, the law needs to be more
to gather more traction from legal
10t just harmonise the conventional

comprehensive. These institutions have taken up the task
scholars in the Islamisation of the Torrens system and 1
and Islamic land law, but also other branches of [aw.
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Conclusion

Many principles in the National Land Code 1965 are similar to the principles of Islamic land
system. These principles also have their roots in the Malay customary tenure practices Which
are highly influenced by Islam. Any application of Islamic land system based on magqasid al
sharial would reflect is protection, safeguards, restrictions and procedures that have to be
abided by. The application will produce a better safeguard through effective procedures
such as the preparation of express grant, title by registration and guarantees by the state
against any mishap, damages and certainty of procedures. There are leniencies of the
application of the Islamic principles as evidenced by practices of the Prophet (saw). This
may be interpreted according to the contemporary needs in which Islam provides various
means based on jurisprudence such as ijtihad and istihsan, masalih mursalah and the like in
meeting the demand of the present period. '

Secondly, Muslims in Malaysia has a wide option to practice their faith in every aspect
of their lives as provided under Article 3 of the Federal Constitution. Islam is provided as
the religion of the Federation thus putting Islam in the highest position in Malaysia, while
other religions may be practiced without affecting the peace and harmony or sacrificing
Islam as the main religion. Therefore, the suggestion made by the late Prof Ahmad Ibrahim
and Salleh Buang that there should be an exemption for Muslims to transact with interest-
free instruments is very valid.

Lastly, the NLC should strive to accommodate other branches of Islamic law to assist

the practical application of Islamic teaching. This would promote a more effective and’

comprehensive legal system in Malaysia with dual legal systems. Efforts have been made
towards this goal by introducing Section 421A of the NLC which allowed for Shari’ah
Court’s order to be registered under the NLC. This effort appeals for more aggressive move
in the future. The challenge for the lawmakers is to continuously study the provisions in the
NLC so that it meets the increasing demand for harmonisation and Islamisation of various
aspects of other interacting laws such as contract law, Islamic finance as well as wagf. For

this, the right human capital and strong political will are undeniably needed.
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