Copyright ' 2020
ITUM Press
International Islamic University Malaysia

o] €ISSN 2600-8408

EE http:/journals iivm edu.my/al-figh
| 5===5 Pp.33-42

WL Wl s slelidary 3L Gl 0581 3 AR sl 5
M) de ke o) Leler] laae Oyl

Sl jasls

B tte Slegbaeg cil lol (3 Lemdll BLLL Gl aas deladll 2l of G U3 ¢ SNl aidll - o Gy Bir Sgiill delydll as
: et auit ol . TG J . 5 = E Ot By e e s

05l 3 2aKe 3lall (5,8 dgmdll el oS ael B} mans om0 $La e J N ) gaAlly ¢S ) lsdl s

AR

e S G O8N 3 el saeldll ods O ol > 15y LRd o olly Alleudly A5 A N _:__uaL;u s b 23,

siﬁflju_'-l Gl

=

A SN S 3 Ol Slge ol ol s @ L e il eyl IS, 0l 3 Lede Ly a0y Y 23 dlhee
*

deadll saelall Of ) el als 15y . faall ey SEL L 5la Yy adl & Lo oz 2o i) aelally S e lall o id Bild, Lo

odyay a2l o (3 legs atdeny ¢ Sl 3l 05l & ol Lase e il elully 28 a3

QLA ol oy cetall ot < 3

Bl Cadls 25

sl
& J:L‘-‘Ll

Cdr (3 Laie Bolinaly ededdll Aeledll ooy (] 330a0l LI L)
” U - - « wmapw = i = ; . -~
3l O (AaS2 B\ (gl Susl) ¢ ST il LS

The Effect and Applications of the Legal Maxim “Custom is an Arbitrator” in Iraqi Civil Law: An Analytical
Study

Abstract

The legal maxims are an integral part of Islamic jurisprudence. These maxims combine the various issues of jurisprudence,
firom different sections and diverse topics, so that the particulars (al-juz iyvat) are referved fo the universals (al-kullivyat)
and the branches (al-furtl’) to the basic principles (al-usil). Hence, the research seeks to clarifv the impact of a major
Islamic legal maxim which is “Custom is an arbitrator” in the Iraqi civil law, using the inductive, analvtical and descriptive
methods. The research has shown that since this maxim and other maxims branching from it have been mentioned and
referred to in the law, these maxims therefore have profoundly affected Iraqi civil law. Then, the study reviews the most
prominent articles of the Iraqi civil law which are applications of this major maxim and its subsidiary maxims, especially
in the selling and buying, lease, sharecropping contract and work contract. The research concludes that the Islamic legal
maxim “Custom is an arbitrator” and its subsidiary maxims influenced the Iraqi civil law and made it strong in its
Jformulation and articles. This research recommends the codifiers and decision-makers of the Islamic world to retuin to the
wellspring of Islamic legal maxims and use them in codifving laws in various spheres of life.

Keywords: Effect, Islamic Legal Maxim, Custom Is An Arbitrator, Civil Law, Iraq.
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