MAQASID
AL-SHARI'AH

Explorations and Implications

ted and with Introduction by

Edi i
MOHAMED EL- TAHIR EL MESAWI




— LIBRARY
INTERNATIONAL ISLAMIC UNIVERSITY MALAYSIA

MAQASID
AL-SHARI'AH

Explorations and Implications

Edited and with Introduction by

MOHAMED EL-TAHIR EL-MESAWI

IBT

Islamic Book Trust
Kuala Lumpur



105\\%

oAl

© Mohamed El-Tahir El-Mesawi 2018

All rights reserved. No part of this publication may be reproduced, stored in
a retrieval system, or transmitted, in any form or by any means, electronic,
mechanical, photocopying, recording or otherwise without the prior
permission of the publisher.

Published by

Islamic Book Trust
607 Mutiara Majestic
Jalan Othman

46000 Petaling Jaya
Selangor, Malaysia
www.ibtbooks.com

Islamic Book Trust is affiliated with The Other Press.
Perpustakaan Negara Malaysia Cataloguing-in-Publication Data
Magqasid al-Shari’ah: Exploration and Implications / Edited and with an

Introduction by: Mohamed El-Tahir El-Mesawi
ISBN 978-967-0526-55-3

eISBN 978-967-0526-56-0 Copy No: .00, 30 b 3'\ \

1. Maqasid (Islamic law). Initial Date: . \>5.. 2¥lix[20@
2. Islamic law. LOCRHON: ..0cee OB vt
I. El-Mesawi, Mohamed El-Tahir.

340.5911

This book is published in collaboration with International Institute for
Mouslim Unity, IIMU, International Islamic University Malaysia, [ITUM.

Printed by é‘;ﬁ
SS Graphic Printers (M) Sdn. Bhd. BPK
Lot 7 & 8, Jalan TIB 3 a3
Taman Industri Bolton E g:« b

68100 Batu Caves, Selangor ami Q
gl Q



Contents

ACKNOWIEAZEMENLS ....cevueuerreirieeieieirieeieietste et ssssesssasens v
Ritodyction ..ah 4 el o] S0 il ot it an ) x

1. The Purposefulness of the Law:

Sayf al-Din al-Amidi on Magadsid al-Shari‘ah ..............coeeceeevee... 1
— Bernard G. Weiss

2. Beyond Us#/ al-Figh:
Ibn Ashut’s ‘Iim Maqasid al-Shari @h ............oeevevvevneesennnns 31
— Mohamed El-Tahir El-Mesawi

3. Apprehending and Concretizing Maqasid al-Shari‘ah
in the Modern World........cccoeuvvevecrninninccnerirecrneccrenenene 95

— Sherman A.Jackson

4. Magasid al-Shari‘ah and the Challenge of Modernity .......... 124
— Wael B. Hallaq

5. Jurisprudence: The Ultimate Arena For Existential
Clash or Cooperation Within and among Civilizations......155

— Robetrt Dickson Crane



viii MAQASID AL-SHARI‘AH

6. Magasid al-Shari‘ah and Rethinking Political Rights
i MOAELn SOCIELY weucececuviiiirinirirerninisisssiessisscssisnsisnsinsasissesssas 189
— Louay M. Safi

7. Magasid al-Shari‘ah, Maslahah, and
Corporate Social Responsibility ........coocuvvemiemieiniisiseisscincees 215
— Asyraf Wajdi Dusuki & Nurdianawati Irwani Abdullah

8. Magasid and the Codification of Islamic Penal Rules:

The Sudanese EXPeriment ......coovorennmnecisiniscciiicsininnnienines 243
— Ibrahem M. Zein

9. Magasid and Related Islamic Legal Concepts on

Current Bioethical Issues: Critical Reflections.........ccceueuene. 281
— Anke Iman Bouzenita

10. Magasid al-Shari‘ab in the Prohibition of Riba
and their Implications for Modern Islamic Finance.......... 311
— Monzer Kahf

11. Dhard’i and Maqasid al-Shari‘ ab:

A Study of Aspects of Islamic Insurance .........ccoooesvieenee 347
— Akhtarzaite Binti Abdulaziz

12. Re-embedding Magadsid al-Shari‘ah in the
Essential Methodology of Islamic Economics ..........c....... 573
— Mehmet Asutay & Isa Yilmaz

Notes 0n the CoONtLIDULOLS ..cvviiiirrieeriererrersreeessieesiureeesiresenessanees 419



L
|

Notes on the Contributors

Akhtarzaite Abdul Aziz is currently an assistant professor at the

Department of Figh and Usil al-Figh, Kulliyyah of Islamic
Revealed Knowledge and Human Sciences, International
Islamic University Malaysia (ITUM). She graduated from
IIUM in LLB in 1995 and completed LLB (Shariah) in
1996. She also holds a Master’s Degree (2000) and a PhD
(2005) in Figh and usul al-figh from the same university.
Her doctoral thesis written in Arabic on the the theory of
dhara’i* and its application in modern financial transactions
was published by Dar al Fikr, Damascus in 2008. Her
research interest is modern issues in Islamic jurisprudence
particulatly in Islamic Banking, Islamic Capital Market and
Takaful. She presented papers in several international
confetences, the most recent as invited speaker in the First
Salalah International Forum on Islamic Finance in Salalah,
the Sultanate of Oman, August 2017. She has also
contributed papers to international official bodies, such
her paper on “Islamic Securities and its Modern
Application and Trading” submitted and discussed in
the Figh Academy Conference April 2009 held in Sharjah,
UAE. She is cutrently Chairman of MBSB Shariah
Advisory Committee, Chairman of Great Fastern
Takaful Shariah Advisory Committee and a member of

419



MAQASID AL-SHARJ AH

Saadiq Standard Chartered Shariah Advisory Committee,

Anke Iman Bouzenita is an associate professor at the Department of

Islamic Sciences, Sultan Qaboos University, Muscat, Oman,
Born and educated in Germany, she holds a PhD from
Ruhr-Universitit Bochum in Islamic Studies, 2001. Dr,
Bouzenita lectured and researched in Islamic Studies at the
University of Bochum, Germany (1998-2001), the
University of Batna, Algeria (2002-2004), the International

Islamic University Malaysia, Kuala Lumpur (2004-2012) and
Sultan Qaboos University, Oman (2013- date). She has

published a number of books and many journal atticles and
has contributed papers to comferences and seminars in
different countries. Her tesearch interests include Islamic
Bioethics, History of Islamic ILaw, Orientalism and
International Relations. She can be reached at
bonzenita@.squ.edu.om.

Asyraf Wajdi Dusuki served IIUM as an Assistant Professor of the

Kulliyyah of Economics and Management Sciences,
the International Shariah Research Academy for Islamic
Finance as Head of Research Affairs, and International
Centre for Education in Islamic Finance as an Associate
Professor. Throughout his academic setvice, he was known
for his expertise in Islamic banking and finance. He was
also the Chairman of the Shariah Advisory Committee and
member of the Board of Director of Affin Islamic Bank
Malaysia, member of the Shariah Advisory Committee of
ATA Takaful Malaysia, Visiting Professor at the Malaysia
University Kelantan and Shatiah consultant and advisof to
several financial institutions and advisory firms including
London-based Mortgage Company Chain Mender Limited,
Singapore-based IFIS Business Advisory Pte Ltd and
AFTAAS Shariah Advisory Sdn. Bhd. He holds a Bachelor
degree in Accounting from International Islamic University
Malaysia, MSc. in Islamic Economics, Banking and
Finance and Ph. D. in Islamic Banking and Finance from
Loughborough University, United Kingdom. He has

Notes on the Contributors 421

published in numerous international and local refereed
academic journals and presented papers at both local and
international conferences including London, Bahrain,
Berlin, Dubai, Tehran, Jakarta, Singapore and Brunei. He
also conducts training in Islamic banking and finance
related areas to officers of Central Bank of Malaysia,
banking practitioners, government officials and public.
Malaysian politician. From July 2015 to May 2018 he was
senator and Deputy Minister in the Prime Ministet’s
Department of Malaysia in charge of Islamic affairs.

Bernard G. Weiss was professor of languages and literature at the

University of Utah. He has an extensive publication record
and is recognized as one of the foremost scholats in Islamic
law, Islamic theology, Islamic philosophy, Islamic political
thought, Arab history and Muslim discussions of linguistics
and the origin of language. Weiss received his PhD from
Princeton University in 1966 for his dissertation on
“Language in Orthodox Muslim Thought: A Study of wad*
al-lughab and its Development”. In addition to scores of
articles and conference and seminar papers, Prof. Weiss has
authored and co-authored a large number of books. They
include Studies in Islamic Law and Society; Religion and Law:
Biblicaljudaic and Islamic Perspectives; Studies in Islamic Legal
Theory; A Survey of Arab History; The Spirit of Islamic Law; The
Law Applied:- Contexctualizing the Islamic Shari‘a; The S earch for
God's Law: Islamic Jurisprudence in the Writings of Sayf al-Din al-
Amidi. Dr. Weiss died in February 2018.

Ibrahim Mohamed Zein is currently a Professor of Islamic Studies

and Comparative Religion, College of Islamic Studies,
Hamad Bin Khalifa University in Qatar. He was the former
dean of the Faculty of Islamic Revealed Knowledge and
Human Sciences and the International Institute of Islamic
Thought and Civilization at the International Islamic
University Malaysia (ITUM), Kuala Lumpur, in which he
worked from 1993 to 2016. Prof. Zein obtained a B.A.
(Hons) in Philosophy from the University of Khartoum in



MAQASID AL-SHARF AH

1980, Master of Arts in Philosophy from the University of

Khartoum in 1984, Master of Arts in Religion from Temple

University in 1986 and a Doctorate of Philosophy in

Religion from the same university in 1989. He published
numerous articles, book chapters and book reviews
Through his academic administration of Islamic Studies:
programs, supervision of postgraduate research and teachin
he has made a definite impact on the field. His first book
was published in 1983 entitled a/SulSab fi Fikr al-Muskmin,
His research interests conver areas such comparative
religion, legal philosophy, and ethics and values. He has to
his credit a high score of journal atticles and conference
papets.

Isa Yilmaz is currently a PhD Scholar in Islamic Economics and

Finance, at Dutham Centre for Islamic Economics and
Finance, Durham University Business School, UK. He has a
BSc in Economics and Management from the Istanbul Bilgi
University (Turkey) and BSc on the same subject from the
University of London International Program (UK). He also
completed his MSc in Islamic Finance, University of
Durham. His PhD research explores novel issues in Islamic
economics discourse, including constructing Islamic
economic development, political economy of Islamic
finance through conceptualising the financialization of
Islamic finance sectot, and maqasid al-Shariah and its
application in Islamic economics as a methodology. Isa’s
research interests are on Islamic political economy and
public choice, Islamic moral economy, Islamic banking and
tinance, Magasid al-Shari’ah and social welfare, and political
economy of developmentalism.

Louay M. Safi is a professor of political science and Islamic

philosophy at Hamad bin Khalifa University (Qatar) and
senior fellow at the Center for Muslim Christian
Understanding, Georgetown University. He served as the
editor of American Jonrnal of Islamic Social Sciences (2001-2003),
president of the Association of Ametican Muslim Scientists

Notes on the Contributors 423

(2000-2003). He worked for many years at the Political
Science Department, International Islamic University,
Malaysia where he held a number of academic
adminditrative positions. He is also the co-founder and first
chair of the Syrian American Council (2005-2011), and co-
founder and former board member of the Center for the
Study of Islam and Democracy (1999-2007). He writes and
Jectures on issues relating to democracy, human rights,
leadership, American Muslims, and Islam and the West. He
is the author of nineteen books and numerous papets,
including al-Shari‘ah aw al-Mujatma“ (2017), The Qnr’anic
Narvative (2009), and Tensions and Transitions in the Muslim
word (2003).

Mehmet Asutay is a professor of Middle Eastern & Islamic Political

Economy and Finance at the Durham University Business
School; Director of the Durham Centre in Islamic
Economics and Finance; Director for MSc in Islamic
Finance & MSc in Islamic Finance and Management
programmes, and Director of the Durham Islamic Finance
Summer School. Asutay’s teaching, research, publication,
and supervision of research is all in Islamic moral economy,
Islamic finance and banking, Islamic political economy,
Islamic governance and management and the Middle
Eastern political economies. His research atticles interest
have been published in vatrious international academic
journals and professional magazines. He has also published
and edited 2 number of books on various aspects of Islamic
moral economy and Islamic finance. Asutay's recent
research includes the construction of Islamic moral
economy and Islamic political economy, both of which are
considered as incomplete projects since the eatly 1970s.
Professor Asutay works on developing the discourse on
‘social and developmentalist failure’ of Islamic banking and
finance in relation to the expressed ideals of Islamic moral
economy by essentialising sharing, participatory and
collaborative economy nature of Islamic finance. He is also



MAQASID AL-SHARF‘AR

researching the political economy of Islamic finance
Mehmet is also involved in empirical research in Various.
aspects and dynamism of Islamic banking and finance.

Mohamed El-Tahir El-Mesawi is a professor at the Kulliyyah

of Islamic Revealed Knowledge and Human Sciences
International Islamic University, Malaysia, IIUM in Whic]:;
has been working since 1994. He obtained a PhD from the
Department of Usuluddin and Comparative Religion
ITUM (2004) for his dissertation on the topic of waqdsid zzli
shari‘ah and the foundations of human society. He holt-is an
MA in Islamic studies from the same university (1994) and
a BA in economics from Oumdurman Islamic Univetsity,
Sudan, 1988. Prior to that, he studied English language and
literature at Ecole Normale Supérieure of Tunis, and
philosophy and sociology at the University of Dhahr el
Mabhraz, Fez, Morocco. El-Mesawi has taught courses on
usil al-figh, maqasid al-shari‘ah, Islamization of knowledge,
and contemporary Islamic political thought both at the
undergraduate and postgraduate levels. He has presented
papers in many conferences and seminars and published
numerous articles, book chapters and book reviews and
over ten books. His authored and translated books include,
among others, A Muslim Theory of Human Society; The
Qur’anic Phenomenon; The Question of Ideas in the Muslim Word,
A Treatise on Maqasid al-Shari‘ah. El-Mesawi setved as editor
for the journals of Is/amiyyat al-Mar‘ifah and at-Tajdid and is
member of the advisory boards for a number of journals.
He also served as member of Shariah committees for
some Islamic financial institutions. His research interests
include of Islamic legal theoty, maqasid al-shari‘ah, values
and social change, history of ideas, Islamic movements and
reform, Islam, modernity and globalization.

Monzer Kahf is a professor of Islamic economics and finance at

the College of Islamic Studies, Hamad bin Khalifah
University, Doha, Qatar. He received his PhD in
Economics from University of Utah in 1975. He has

Notes on the Contributors 425

made significant contributions to Islamic economics and
finance. His contributions include being a collaborating
expert at the Islamic Figh Academy, IMF Consultant on
Islamic  Finance, and Resource person  for
IslamOnline.net and On Islam. Professor Kahf also
served as the Head of Research in IRTI-IDB, Senior
Research Economist, Director of Finance in the Islamic
Society of North America, and a few other positions. He
is the author of 35 books, more than 75 published articles
and scores of conference papers and encyclopedia entties
on awqdf, akdh, Islamic finance and banking and other
areas of Islamic economics.

Nurdianawati Irwani Abdullah is an associate professor in laws

and Shari’ah at the Department of Finance, Kulliyyah of
Economics and Management Sciences, ITUM. She is also
member of the Shariah Advisory Board of AmMetlife
Takaful Berhad and Shari‘ah advisor to Khairul Anuar &
Associates. Previously, she was the chairperson of the
Shariah Advisory Board of Standard Chartered Saadiq
Bank Malaysia, Research Fellow at the International
Shariah Research Academy in Islamic Finance (ISRA)
focussing in Takaful and Visiting Professor at the
Malaysia University Kelantan. She has been serving the
Association of Shari’ah Advisors in Islamic Finance
Malaysia (ASAS) and ITUM Institute of Islamic banking
and Finance as a Board member since its establishment.
She is currently a member of the International Council of
Islamic Finance Educators (ICIFE). Her areas of
expertise cover Islamic law of banking, Shari‘ah law, Figh
Mu‘amalat, Takaful, Corporate Govetrnance, Islamic
Capital Market, Business Law and Commercial Law. Dr.
Irwani holds an LLB (Shariah) and Master of
Comparative Laws (MCL) from the International Islamic
University Malaysia, and a Ph. D. in Islamic Banking and
Finance from Loughborough University, United
Kingdom. She has produced many journal articles and



MAQASID AL-SHAR[A;

conference papers in the area of Islamic i

finance, Takaful and Islamic commercial lf“a;ﬂglrf 3
cond.?cts‘ training programs in areas related to legal 3
Shari‘ah issues in Islamic financial products and Takaan
AparF from that, she is directly involved in the le 1
working ?ornmittee for the Ministry of Domestic Tra§\
Coope.ra.tlves and Consumerism together with t_he
Association of Islamic Banks of Malaysia (AIBIM) o
respect to the legal reforms. Given her involvement anuc;
contribution to the Islamic finance education research;
fmd consultancy, she was listed as among the ,\World 50
influential women in Islamic Business and Finance 2017‘
by the Islamic Finance Review Special Report (ISFIRE)

Robert Dickson Crane started his professional career at Harvard

Law Sc.hool in 1956, where he received a Doctorate of Laws
J D) in cprnparative jurisprudence. This lifelong interest
originated in the culture was passed on to him by his great-
grandmother, who spoke Cherokee as her native language
and'helped to raise him as a custodian of the Cherokee
Nanon’§ indigenous religion borrowed in 1310 A.C. from
the Mali Empire in Africa. At the age of 20 in 19'49 in
f)r‘der' to study the concept of justice and the pracu'ce’ of
injustice, he joined the underground resistance movement in
Eastern Europe and was perhaps the only person to have
escaped twice from Stalin’s Gulag Archipelago. In
September, 1962, he was one of the four co-founders o.f the
CenteF for Strategic and International Studies, Washington’s
most influential think-tank, as an expert on totalitarianism.
IQ January, 1963, as a result of his publications there
R1chard Ni?con appointed him as his principal advisor 01;
foreign policy and on Islam and interfaith cooperation. In
January 1969, Nixon appointed him as Henry Kissing.er’s
Dfaputy for Planning in the National Security Council, but
@s .resul'fed in an existential clash of civilizations bet\,veen
Kissinger’s paradigm of power as the ultimate foreign policy
goa! and Dr. Crane’s indigenous paradigm of compassionate
justice. Later in 1981, Dr. Crane was appointed by President

Notes on the Contributors

427

Reagan as the US. Ambassador to the United Arab
Emirates. In 1982, Dr. Crane became a full-time Islamic
activist as Director of Dawa at the Islamic Center in
Washington, D.C., and Director of the Dialogue
Commission in the Interfaith Conference of Metropolitan
Washington. Since 1985, Dr. Crane has been associated in
various capacities with the International Institute of Islamic
Thought (III'T) and has published books, monographs, and
almost monthly articles as head of his own think-tanks,
beginning in 1992 with The Center for Civilizational
Renewal and its book, Shaping the Future: Challenge and
Response. In the late 1990s he was Managing Editor of the
Middle East Affairs Journal at the United Association for
Studies and Research. From 2011 to 2015 he was a
professor at Qatat Faculty of Islamic Studies and Director
of its Center for the Study of Islamic Thought and Muslim
Societies. He is currently the Editor-in-Chief of Arnonia
(Www.armoniajoumal.org), and Chairman of its sponsot, the
Holistic Education Center for Civilizational Renewal.

Sherman Jackson is the King Faisal Chair of Islamic Thought and

Culture, and professor of Religion and American Studies
and Ethnicity at the University of Southern California
(USC). He was formerly the Arthur F. Thurnau Professor of
Near Eastern Studies and visiting professor of law and
professor of Afro-American Studies at the University of
Michigan (Ann Arbor). Dr. Jackson received his Ph.D. from
the University of Pennsylvania and has taught at the
University of Texas at Austin, Indiana University, Wayne
State University and the University of Michigan. From 1987
to 1989, he setved as Executive Director of the Center of
Arabic Study Abroad in Cairo, Egypt. Dr. Jackson is a co-
founder, Core Scholat, and member of the Board of
Trustees of the American Learning Institute for Muslims
(ALIM), an academic  institution ~ where scholars,
professionals, activists, artists, writers, and community
leaders come together to develop strategies for the future of



428

MAQASID AL-SHARI'Al
Islam in the modern world. Additionally, Dr. Jackson is 5
former member of the Figh Council of North America,
former President of the Shariah Scholars Association of
North America (SSANA) and a past trustee of the North
American Islamic Trust (NAIT). He has contributed to
several publications including the Washington Post-INewsweek
blog, On Faith, and the Huffington Post. Professor Jackson is
listed by the Religion Newswriters Foundation’s
ReligionLink as among the top ten experts on Islam in
America and was named among the 500 most influential
Muslims in the world by the Royal Islamic Strategic Studies
Center in Amman, Jordan and the Prince Alwaleed Bin Talal
Center for Muslim-Christian Understanding. His works
include Islamic Law and the State: The Constitutional Jurisprudence
of Shibab al-Din al-Qarafi, On the Boundaries of Theological
Tolerance in Islam: Abii Hamid al-Ghazak's Faysal al-Tafriqa,
Lslam  and the Blackamerican: ooking Toward the Third
Resurrection, Islam and the Problem of Black Suffering, Sufism for
Non-Sufis? Ibn Ata’ Allab's Taj al-"Aris, Initiative to Stop the
Violence: Sadat’s Assassins and the Renunciation of Political
Violence.

Wael B. Hallaq is a renowned scholar of Islamic law, with

numerous contributions to the field of Islamic legal
studies and intellectual history. He is currently Avalon
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A ‘maqasid awakening’ (sahwab maqasidiyyah) has resulted in an increasingly
large body of literature covering different aspects in the study of the
goals and intents of Islamic law ot maqasid al-shari‘ah. conceptual,
methodological, historical and practical. This surge involves not only
students of Islamic jurisprudence and Shari‘ah scholars, but also different
categories of researchers and writers from the various disciplines of the
humanities and social sciences to the natural and hard sciences. We could
thus speak of the emergence of a new area of study bearing the name of
‘Magasid studies’, in the same manner we talk of language studies, Qut’anic
studies, Hadith studies, etc.

The present volume is an attempt to offer both a comprehensive and
diversified view of maqasid al-shari‘ab as a crucial and at the same time
understudied subject in the English language, covering historical,
theoretical and practical aspects thereof. The contributors’ sense of
intellectual commitment, academic soundness and moral responsibility are
certainly what accounts for its quality.
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Revealed Knowledge and Human Sciences, International Islamic
University, Malaysia, IIUM. He also holds the office of Deputy Director at
the International Institute for Muslim Unity, IIMU, at the same university.

ISBN 978-967-0526-55-3

Internatlonal Instltute for; lim Uni ,
u. Iﬂy . .

7896707526553

 ISLAMIC BOOK TRUST, KUALA LUMPUR
www.ibthooks.com

: Islamnc Book Trust, Kuala Lumpur
wwwLibtbooks.com ‘




	706590001

