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DIVISION OF MATRIMONIAL
PROPERTY IN MALAYSIA:
THE LEGAL HISTORICAL

PERSPECTIVE

Norliah Ibrahim
Nora Abdul Hak

Abstract

on majority of races living
in Malaysiq ie., Malay, Chi 7 ] re previously governed by
their customs, It is interest;

matrimonial property. It

s and practices evolved into
the present legal provision.

Introduction

gh it has been emphasized
ership over matrimonial property prevails
age,! it is hardly raised during the subsistence

that the spouse’s own
throughout the marri
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of the marriage since the couple normally may not be anxious to
distinguish the ownership of the property at that time. Generally,
the reason is mainly due to the fact that they were sharing the benefits
together. However, upon divorce or judicial separation they start to
distinguish the ownership of the property and desire it to be returned
to the original owner or to be sold and the proceeds to be divided
between them. The same applies after the death of one of the parties.
Some divorces are concluded smoothly and amicably but in other
cases, both parties fight over practically everything especially their
rights in matrimonial property. In Malaysia, the family law is
governed by two separate legal systems that are for Muslim and non
Muslim, the claim for such division can be made by the non Muslim
parties under the Law Reform (Marriage & Divorce) Act 1976*
(hereinafter referred to as the LRA 1976), while for the Muslim
parties, such claim can be made to the Syariah Court based on the
governing provisions under the Islamic Family Law Enactment which
is applicable in each states in Malaysia.?

The Historical Background of the Malays

The characteristic of family law in Malaysia stems from the diversity
in the components of its population,* which basically comprises several
distinct ethnic groups, including the Malays, Chinese, Indians and a
number of smaller immigrants and aboriginal groups.® It is noted
that in this area of law, Malaysians are treated differently based on
their race, religion and custom which resulted from the history and
the development of the society itself.5
Historically, the Malays are predominantly a rural people.”
Although they are randomly distributed around the country, they
are mainly found in the rural areas. Ooi’s study showed that most of
the Malay population lived in the countryside where its rural character
is claimed to be reflected in their occupational pattern. Most of them
were engaged in padi cultivation, rubber plantation, other forms of
agriculture, fishing, mining and forestry.? Raymond recorded using
of 1931 census, there were over 36,000 Malays employed in fishing,
and this figure does not include a large number of men who divide
their time between fishing and agriculture, nor the considerable body
of fishermen'’s families, dealers, retailers and carrier of fish who
depend on the industry for a livelihood. In 1938 there were 26,5000
fishermen in the Straits Settlements and in Federated Malay States
alone, nearly 14,000 of these being Malays and 10,500 being Chinese.’
It is undeniable fact that in the customary peasant family law, both
men and women participate in productive work.!® The division of
labour within the family was a very basic division which based on
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and harvesting of the paddy crop.

In explaining about the Malay family law, E.N. Taylor observed
that the Malays marry early and it ig Very common for these young
couple to start their life with few possessions, By the sweat of their
brows both of them cleared a patch of jungle to grow their Own rice
or make their little Plantation of rubber or coconuts without neglecting
their main obligation of bringing up their children s Eyen though in

ill seems to be a clear division of
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by the married pair once the marriage end.” In fact, Taylor
emphasised that it is practically impossible to deal with a question of
divorce without going into facts which relate to a dispute about
property.'® Thus, the distribution of property among the Malay
families was found by several writers to be strongly influenced by
the Malay custom of matrilineal origin where generally gives to the
divorce wife a share of all land acquired during the marriage in which
she has assisted to cultivate it. "

Harta Sepencarian and the Influence of Malay adat

Harta sepencarian or jointly acquired property basically refers to the
property acquired by the joint effort of the husband and wife during
their marriage. Historically, the concept of harta sepencarian which
has long been recognised under the Malay customary law forms its
root from the custom of the Malays specifically practiced in the state
of Negri Sembilan and in the Naning district in the state of Malacca
which follow the matriarchal adat perpatih.®® The rights as actually
conceded in the other Malay States approximate very closely related
with the charian laki bini of the said matrilineal or perpatih tribes. The
wife, in case of dissolution of the marriage has given a right to claim
a substantial share of land acquired during the marriage.”

According to adat perpatih, acquired property is sharply divided
into two categories based on its origin. The first refers to the property
acquired by the unmarried person, which is known as charian bujang®
while the other one addresses to the property acquired by the married
couple, charian laki bini, which refers to the property acquired by the
joint effort of the husband and wife during covertures.? Briefly, all
the marriage property* including the charian laki bini will be divided
upon the dissolution of marriage. The property will be divided equally
between the husband and wife upon divorce irrespective of who is
to blame for divorce, and irrespective of the wife’s adultery or of
number of children. This is however done after the payment of all
debts.” The rule of equal division on divorce however is not applicable
in case of taa’lik % divorce where in such a case the wife retains the
whole of the property.?

In the other parts of the States of Malaya and in the Borneo
States, the same right was also recognised where the wife’s claim is
allowed on the basis that she has assisted the husband to cultivate
the land where in such a case she is entitled to one-half of the property
while in other cases to one-third of the property depending on the
contribution and facts and circumstances of the case.” In relation to
this, it has been observed that,
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recognised in Islam as producti
to remuneration for the services rendered.3!
Thus, the Malay custom of the division

on divorce, which applied throughout Malaya, has been accepted

and judicially recognised. The proportion of division, which s
fundamentally based on the i

of the harta sapencarian

N arrangements
ketua kampong; % if the woman assisted in

land, she can claim a half; if she did not
ed a smaller share — perhaps one third, If
ant who earned a salary and the property
ings the wife’s share is one-third,® Similarly
, the court decided that a divorced wife is
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The same proportion of division is basically adopted by the other
states as well.® )

At present, the custom of the division of harta sepencarian, which
has long been judicially recognised has been now codified in the
Islamic Family statute, which is applicable in the states of Malaysia.
The codification made in the 1980s according to Nik Noriani connotes
the continuing importance of the role of adat or custom in the
development of Islamic law.* The civil law provision concerning the
matrimonial property also has been enacted which appears to be the
same as in the Islamic Enactments.”

Early History of the Chinese Settlement in Malaysia

The earliest Chinese settlement in Malaysia can be traced back to the
time of Malacca Sultanate in the fifteenth century * even though large
numbers actually began to arrive only in the mid-nineteenth.® Yew
Ching observed that their settlement during the period from the end
of the eighteenth to the first decade of the twentieth century can be
divided into three patterns i.e the urban port settlement which began
with the small trading community in Malacca Sultanate in the fifteenth
century, but grew rapidly after the British founded Penang in 1786
and then Singapore in 1819. The second one is the mining settlements
which began with the gold-mining centre in Bau, Sarawak in the early
nineteenth century where the miners then opened up the tin mines at
few other places such as Lukut, Sungai Ujung, Larut as well as Kuala
Lumpur. While the last one which refers to the Chinese agricultural
settlement developed later in response to the development of the
cash crop industry in the second half of the nineteenth century.®

It has been pointed out that the reason for Chinese immigration
to Malaya was the desire to better their economic status. Most of
them originated from south-eastern China, from the provinces of
Fukien, Kwantung and Kwangsi and the island of Hainan south of
Kwantung where the natural resources of these regions were limited.
There was extreme pressure of population on available cultivated
land, which eventually forced many to seek a better livelihood
overseas. Malaya, among the countries which offered the best
prospect to migrants, not only because of the opportunities for trade
and mining, but also because of the policy of active encouragement
followed by the British who, having acquired the Malay States,
realized the development would be seriously hampered in this
sparsely people land without cheap and plentiful labour.# This is the
main reason why from the start they have not concerned themselves
with subsistence agriculture, which was the basis of their livelihood
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in China, but rather involved with all types of occupations which
brought in monetary rewards such as initially tin-mining, trade and
commerce, and later with cash-crop agriculture

The Chinese immigration to Malaya has greatly increased after
the foundation of Penang in which Captain Francis Light formally
took possession on 11 August 1786. This is fundamentally triggered
by the British policy in gaining profit by their industry for their new
territory. However, it has been observed that there has been a little
interference as to their way of life as the Chinese expressed their

ordinances with the principal objectives of safeguarding the
employment and livelihood of residents.#

Despite the fact that it is noted that the Chinese community were
very much preferred to regulate their own affairs by the Capitan Ching
and secret society, this ‘autonomy’ was short-lived when the British
colonial administration began to exert more direct control over the
affairs of the local inhabitants by the introduction of the Charters of
Justice in 1907, Although it has been identified that basically the
main purpose of introducing the First Charter of Justice which was
then followed by the Second and the Third Charter in 1826 and 1855
respectively, was to introduce the English law, in the areas of marriage
and divorce “Chinese family law” is stil] applied b

Chulas v. Kolson ® where Maxwell R. said that English law “are not
applicable to such races, when intolerable injustice and oppression
would be the consequence of their application,”s!

As regard to the Chinese in the Federated Malay States, the
English Common Law was introduced by the passing of the Civil
Law Enactment No. 3 of 19375 Therefore, it is understood that
although English Law was introduced, the law is subject, in its
application to the various alien races, to such modifications as are
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where the Chief Justice in the case of Chulas v. Kolson® clearly states
that; '

their own laws or usages must be applied to them on the same
principles and with the same limitations as foreign law is applied
by our courts to foreigners and foreign transaction.®

Thus, in certain areas of law such as cases involving adoptions,
legitimation as well as polygamous marriage, Chinese custom was
applied.

Division of Matrimonial Property under the Chinese Custom

As to property rights, the court in the Straits Settlements decided
that although the Common Law gave certain specific rights to the
husband over the wife’s property, the husband in the case of Lim
Chooi Hoon By Her Next Friend Koh Sin Yew v. Chok Yoon Guan¥ was
conferred no marital rights with respect to the wife’s property and
she therefore was entitled to recover.

It is noted that even though property has been a subject of
discussion in Chinese customary law, it was only dealt with in certain
areas such as property in inheritance, intestacy and charitable trust.%
Pertaining to the distribution of matrimonial property, no information
can be traced on this particular issue as if the matrimonial property is
" not recognised in their custom. The reason can basically be found by
looking at the position of women in their traditional society. Yew
Ching-hwan in his research proved that the Chinese women have
been considered as among the most oppressed groups which had
low social status within the family, clan and commununity.® Under their
custom, they were deprived of the right to inherit family properties,
to divorce as well as to education. Since their roles were primarily
confined to child-bearing, domestic work, and family responsibilities,
they were therefore found to be financially and socially dependent
upon their husband. In fact, the traditional remark that ‘women
without talents are virtue’ has been claimed to summarise the attitude
towards women.? In pursuant to this scenario, they consequently
have no right to acquire any property and it is then rightly claimed
that matrimonial property does not recognised in their custom.
Whatever property acquired during the marriage is thus belong to
the husband and his family.#

However, decided cases proved that before the introduction of
the Law Reform (Marriage and Divorce) Act 1976, in which a specific
provision is made as to the division of matrimonial property once
the court granted the decree of divorce or judicial separation, the

THE

——

part
or g
Wor
to tt
sum
Cou
of a
Shak
the 1
title
cour
price
said
the v

dispz
work
the nn
there
Thus
pr0p1
enfor
for u

prope

Reas

The I
politic
the CI
Conse
the p.
struct:
Begun
the ni
with t
1938. "
labour
1786, a
of pla
occup:
unskili
by Ew




AH

tes

as,
as

ed
he
im
7as
nd

of
ain
t 58
on
7is

ewW
ve
ad
eir
€s,
ily
es,
ant
len

ied

1ce
the

THE LEGAL HISTORICAL PERSPECTIVE

151

parties may seek a declaration from the court pertaining to the title
Or possession of property by virtue of Section 11 of the Married
Women Ordinance 1957, Thus, in case there is any doubt pertaining
to the title to or possession or property, either party may apply by
summons or otherwise in a summary way, to any judge of the High
Court or where the value of the property falls within the jurisdiction
of a sessions court to the session court judge. © In the case of Chin

court decided that since he has contributed one-fourth of the purchase
price the husband was only entitled for one-fourth of the piece of the
said land while the remaining portion of the land was belonged to
the wife by reason of resulting trust arising in her favour, ®

The case Teh Eng Kimv. Yew Peng Siong® also dealt with a property
dispute between the husband and wife. Since both of them are
working and thereby agreed to share in the purchase and running of
the matrimonial home, the proceeds of sale of the matrimonial home
therefore was ordered to be equally divided by the Federal Court.
Thus, from the discussion, it is clear that even though matrimonial

Reasons for the Migration of the Indians

The Indians mass migration was the result of specifically European
political and economic needs, Unlike the spontaneous migration of
the Chinese, it was planned and directed by the colonial authorities,
Consequently, the structure of Indian society in Malaya, especially in
the plantation sector of the west coast, was determined by the
structure and needs of the European sector of the colonjal economy.
Begun on a small scale for public works and the European estates in
the nineteenth century, the influx of Indian labour became a flood
with the rubber boom after 1905, continuing at a high level until
1938. There had been a small Spontaneous migration of South Indian
labour to the Straits Settlement since the establishment of Penang in

unskilled labourers, almost all of them directly or indirectly recruited
by European enterprise, ¢

|
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Distribution of Property under the Hindu Customary Law

Unlike the Chinese law, the Hindu customary law is said to be easier
to ascertain in the sense that it has been formulated by the courts
upon the basis of authoritative texts.” Commentaries or the great
Indian treatises of the nineteenth century such as Mayne, Jolly, Mulla,
Gour and Gupta are considered as authoritative texts of the substance
of Hindu law that will be referred without any hesitation, by the
court.®® Even though, in principle there are two main schools, namely
Mitakshara and Dayabagha,* different commentaries is said to have
given rise to several schools of Hindu law, which then lead to the
problem in determining which school of law the Hindus in this country
are belong to.” This is mainly contributed by the great diversity of
Hindu customary practices in India which was then followed in
Malaysia in certain areas of laws such as marriage, divorce, inheritances
as well as distribution of property.” Thus, the cases proved that the
courts have never seriously question the application of Hindu law
which was practiced in India for the purpose of deciding the case in
Malaysia.”? Therefore, reference to Hindu law as emphasised by
Hooker should be made relevant if there is any issue arises in relation
to property rights in Malaysia. '

As in the case of Chinese law, it is observed that apart from the
application of Hindu law primarily centered on family matters such
as marriage and divorce, it has also been applied in other subject
such as distribution of property.” Thus, in this respect, the court in
the case of Pootoo v. Valee Uta Taven & Anor,™ decided that according
to Hindu Law, a wife's property, real and personal is considered
as her separate property unless in a stress circumstances in which
the husband has a right to take possession and to deal with it as his
own without being liable to his wife. In deciding the case, Wood J.,
said that;

I hold as a fact that according to Hindoo Law, the jewels and the
land was the wife’s separate property. On these facts, I am of
opinion that the parties being Hindoos, and married under
Hindoo Law or Madrasse custom and law, it must be taken to be
understood between them, as a matter of agreement, that the wife
jewellery, as well as land, should be hers,- only subject to being
taken by the possession of by the husband, under stress of
circumstances, which has not arisen here... ™

The above quotation signifies that the court by relying on the principles
of Hindu custom decided that the husband in this case was not entitled
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for the wife’ realty and personalty possessed during the covertures
since it was regarded as her separate property.

A similar principle was followed in the case Nagammal v. Suppiah?s
where it was found that the judgement was passed based on the
principles in Tamil Hindu customary laws. Thus, by relying on such
custom that applicable in the Straits Settlements, the court decided
that the Tamil husband of a Tamil wife who had left him was entitled
to retain all the jewellary he had given to such wife upon their
marriage.

Another area that is considered as the most distinctive feature
of Hindu Law to be found in Malaysia is the institution of Hindu
joint family property.” The judgement of Aitken J. in the case of The
Estate of T.M.R .M. Vengadasalam Chettiar deceased” evidenced that Hindu
Law relating to joint Hindu family property was applicable in the
Straits Settlement without argument.

From the above discussion, it is observed that Hindu customary
law in Malaysia is a continuation or developed from the Hindu custom
as practiced in India. It is known and judicially accepted here on the
basis of authoritative Indian authorities, Treatises or commentaries
of people such as Mayne, Jolly, Mulla, Gour and Gupta have very
much assisted the court in Malay States as well as the Straits
Settlement in formulating their own judgment in the Hindu Law and
customs. Even though, property has been the subject of discussion,
unfortunately nothing can be found as regards to the division of the
matrimonial property among them. The reasons are found to be
similar to the Chinese where it is basically based on the status of the
woman in the custom. Once they got married, they are subservient
to the husband and the family for life and were economically and
socially dependent on the husband. Thus, consequently, they have
no right to acquire any property and should they be a divorce, the
question of division of matrimonial property is not relevant since
like the Chinese, anything accumulated throughout their marriage is
owned by the husband accordingly. 7 '

However, before the introduction of the LRA, in case of an
property disputes between the husband and wife, as the Chinese,
the Indian also, was governed by the Married Women Ordinance
1957.% It is noted that the court in deciding the case will sometimes

refer to common law as well as equitable principle which has been
clearly highlighted in the case of Nagapushani v. Neseratnam.® The
High Court referred to common law principle when dealing with the
question of gift between the husband and the wife. The equitable
principle was also applied in this case where the court held that since
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: both parties contribution cannot be ascertained, it would be equitable
then to divide the property equally between them.

The Current Provisions on Division of Matrimonial Property

The law on the division of matrimonial property for the non-Muslims Fc
‘ in Malaysia is currently contained in the Law Reform (Marriage and 3 m
Divorce) Act, 1976 which was brought into force on 1 March 1982. Wl

; The provision that deals with the division of matrimonial property is ot,
3 reproduced below for a better understanding of the provision. Section an

! 76 states:
i ; rec
3 (1) The court shall have power, when granting a decree of divorce or1
: or judicial separation to order the division between the parties Te:
: of any assets acquired by them during the marriage by their ‘ na
£ joint efforts or the sale of any such assets and the division Ac
! between the parties any proceeds of sale. i fer (;
o r
(2) In exercising the power conferred by sub-section (1) the court -

shall have regard to- Co:

3 In te

(a) the extent of contributions made by each party in money, o an i

property or work towards the acquiring the assets; . orr

(b) any debts owing by either party which were contracted for righ

their joint benefit; and : law

(c) the needs of the minor children (if any) of the marriage, rules

and subject to those considerations, the court shall incline prog

towards equality of division. ' inter

been

(3) The court shall have power, when granting a decree of divorce allow

or judicial separation to order the division between the parties ~ hold

of any assets acquired during the marriage by the sole effort of ‘ disso

one party to the marriage or the sale of any such assets and the S depe:

: division between the parties of the proceeds of sale. the c
f famil:
(4) In exercising the power conferred by sub-section (3) the court or car

shall have regard to- 3

impor
(a) the extent of contributions made by the other party who "~ the M
did not acquire the assets to the welfare of the family by , currer
looking after the home or caring the family; the dix

(b) the needs of the minor children, if any, of the marriage; to the
and subject to those considerations, the court may divide or ind

! the assets or the proceeds of sale in such proportions as the divisic
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court thinks reasonable; but in any case the party by whose
effort the assets were acquired shall received a greater
proportion.

For the purposes of this section, references to assets acquired during
marriage include assets owned before the marriage by one party,
which have been substantially improved during the marriage by the
other party or by their joint efforts.® The Law Reform (Marriage
and Divorce) Act 1976

The legislation relating to Islamic Family Law in Malaysia has
recognised harta sepencarian as‘a matter of Islamic law although it was
originally based on Malay custom. The Islamic Family Law (Federal
Territories) Act, 1984 has specific provisions on the division of
matrimonial property, which is provided for under section 58 of the
Act. It is observed that the provisions on division of the matrimonial
property for the Muslims and the non-Muslims, except the use of
certain terms, are the same.

Conclusion

In term of ownership of property, both Civil and Islamic law recognise
an individual right to own property regardless of their status, married

or non-married. The Common law at the early stage denied such

right to married women. It is interesting to note that the Common
law position was not to recognize matrimonial assets or any special
rules governing family property or assets. Thus, if a husband buys
property for the common use with his wife, it will not create any
interest or title for the wife to the property. However, there has
been an encouraging development in the middle of nineteenth century,
allowing the married women to enjoy the same right to acquire, own,
hold or dispose of any property of their own. Upon divorce or
dissolution of marriage, the acquired property is subject to division
depending on the contribution of the parties. The law has recognized
the contributions made by each of the parties to the welfare of the
family, including any contribution made by looking after the home
or caring for the family.

However, for Hindus and Chinese, the custom does not play an
important role in dividing the matrimonial property as compared to
the Malays where the custom addressed their rights. As stated, the
current laws either for the Muslim or the non-Muslims has recognized
the division of property based on the contribution made by the parties
to the marriage. This contribution can be either direct contribution
or indirect contribution. It is observed that the existing laws on the
division of property that is applicable to the Muslims in Malaysia
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