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The Exercise of Self Defence to Cause Death:
A Legal Analysis under the Malaysian Penal C ode

Mohamad isinail bin Mohamad Yuus®

Abstract

On December 7, 2015, Mohamad Zutkifli Jsmail, 30, allegedly stabbed two
men who were trying to rob him athis house in Kampung Labohan, in Kerteh,
Terengganu, causing the Jeath of one of the men. Upon the arrest of Zulkifli,
he claimed the act wasin sel(-defence. The case was investigated under s 302
of the Penal Code that constilutes murder.! Had the killing exceeded the right
of self-defence? Thus, the main objectiveof this articloistoanalyse and discuss
the relovant issue as to what extent does the law aliow a person te exercise
his right of self-defence 1o cause death? [s there any defence available if the
accused pureson exceeded the right of self-defence?

1. Introduction

The right of self-defence 13 absolutely necessary for the protection of one’s
person, habitation or property against the assailant who manifestly intends
and endeavours to take them away. No doubt, it is the primary duty of the
state to protect the life and property of its individuals but no state, no matter
how large its recourse mightbe. can depute a policeman towatch the activities
of each and every individual arcl protect him against every criminal act

There may be situations where helpol the state authoritiescannotbe obtained
in order ta prevent an unlawful aggression either because 00 time is left to
25k for such help or for any other reason. Therefore, in order to meet such
exigencies, law has given the right of self-defence to every ind ividual

The Chambers English Dictionary defines vgolf-defence” asdefending one’sown
person, right etc. Instead of the term private defence, the word self-defence
was used. This is the simplest definition of self-defence; Le. any act which is
done in relation o defend oneself and his rights. The “rights” here refers to
human rights.”

* Senior Assistant Professor, Legal FPractice Doparoment. Ahumnad lvahim Kulliyyah of Laws,
International Islamic University Malaysia. E-tnail: lsmaibmyiiwm.edu.oy

) httpu‘lwww.mx.com.my!oewsROIS.flﬂll%&l!policc'resptmd-viral-selam:-tkan-zulkiﬂi-
infographic.

2 KD Ganr, The Penal Lo of fudia {Allahabad: Law Publishier Ltd, 1962), p 194

3 Schwarz, CM, Chambers English Dictionary (Edwnburgh: Chambers, 1983). p 1335,
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Expatiating on self-defence, LB Curzon states that:

Where a person commits a tort in defence of hirsel or his property. he is
not necessarily Hable if the act has been in the clrcumstanoss of a reasonable
nature,’

Oshorn’s Concise Liww Diclionarny® also has defined “self-defence” as:

An action taken in reasenable defence of one’s person or property. Itcan be
pleaded as a defence to an action in torl. The fight of self-defence of one’s
family and probably of any other person (rom unlawful force.

The words “self-~defence” and “self defence” are used interchangrably in this
study. Both words carry similar meaning. Neverthreless, most people prefer
to use the words “self defence” rather than “self-defence”. Most jurists are
of the opinian that the phrase seif-defence is much more appropriate since
it involves the protection of an individual not only of himseli, but also other
persons and property*

2. Genetal overview on the right of self-defence
2.1 The imporfarce and significance of the right of self-defence

Self-defence came into being due to the competing interest of the aggressor
and the defender, as madified by the important fact that the aggressor is
the party who is responsible for the fight; i.e. as the party morally at fault
for threatening the defender’s interest. The aggressor is entitled to lesser
consideration in balancing process.

However, the defensive force must be rasonable and proportionate to the
threat. There are times when deadly force might be necessary to avert a minor
tesult. Therefore whete it is clearly disproportionate 1o the threat, it becomes
impermissible.

Tn other words, the act of the defender, which may be an offence in nature,
may be justified by the fact that he is daing it ta defend himself against the
attack. In the matter of selé-defence, the law takes into consideration the lesser
of the two vvils. [t is also a justification on account of the need 1o protect the
legitimate irterest of the defender coupled with protection of public harmony
and the legal system from a transgressor.®

4 Curzon, LB, A Dictionary of Law {(Kuala Lumpur: [niemational Law Book Services, {989),
p 285.

5 Bird, Roger, Osborn’s Concise Line Dictionary (New Delhi: Universal Book Traders, 1983),
p 278,

& Simester anud Brookbanks, Prineiptes of Crimimat Lt (New Zealand: Brooker's, 1938), pp 410-
429

7 Kﬁ;ny, Crutlines of Criminal La (New Delhi: Universat Law Publishing Co Pvt Lid, 2002),
PP 200-222.

8 Yeo, Standey MH, Computsion ir the Crimninal Law (Sydney: [.aw Book Co, 1990), p 106.
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Solf-defence is justified because society rega rds the conducts of the defender
as preferabie compared to the conduct of his aggressor. The reasons are:

(1) Society views the agEressors wrongful conduct as rendering his life
as less valuable than the defender’s life.

(2) The defender is exercising his natural right to resist aggression. This
right is highly protected by his sactety.

{3) The defender is protecting the general peace of the community.’
2.2 Principles of right of self-defence

There ate some basic principles governing the right of self-defence whichcan
be sutumed up as follaws:

(a) The right is available against an offence and so an aggressor cannot
cJaim the right of self-defence.

(b) The right of self-<lefence cannot be used as a shield to justify an act of
aggression. '

(¢) Therightisallowed tabe pieaded or availed asa pretext fora vindictive,
aggressive or retributive purpose.

(d} Innocasedoesthe right extend toinflicting more harms than necessary
to inflict for the purpose of self-defence.

(e) The right of seli-defence is not a right to take revenge nor is it a right
of reprisal.

(f) There is no right of self-defence in cases in which there is time to have
recourse 1o the protection of public authorities.

The right to self-defenceisa highly prized giftto Gtizens foprotect themselves
by effective self-resistance against unlawful aggression. There mnust be aliberty
to use force for the purpose of self-defence, The corollary of this is that an
attacker may, by threatening the ljfe of another, forfeit his own right of life.
11y this context therefore, there are two principal requirements fot a successtul
pica of self-defence: that the defensive act must be reasanably necessary (0o
olher recourse rule) to prevent the threatened criminal harm and that the
injury risked by the defensive act must be in reasonable proportion to that
harm (propottionality and reasonableness rule).

- —— — - . —— — ——

9 Tbid.
10 Smith and Hogan, Criminal L Cases and Maierials (London: Rulterwarth, 1996}, pp 314-324.

o v .wp—mw
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2.3 No cther recourse

The first is that the force should have been necessary rather than employing
non-violenimeans ol‘self-prolecﬁon.‘fhe rule ins99(3}of the Malaysian Penal
Code provides that “there is no cight of self-defence in cases in which there
is Hme to have recourse 1o the pratection of the public authorities”, when an
individual's purpose in a Lhreatening cituation is to save himself from any
injury or death; it cannot be necessary for him o infiict harm on his assailant
£ there is a sale avenue of withdrawal open to him."”

In the Malaysian case of I"P v Ngoi Ming Sean'? a police detective was given
4 benefit of self-defence because there was ne way out for the accused as he
was comered in a small place near the toilet. The assault by the deccased had
indeed assumed a dangerous form and the accused was placed in.a situation
of such great peril that he had no time 10 think or do anything else but 10
opeu fire from his revolver.

2.4 Proportionality and reasonableness

The second requirement is that the amount of force should have been nomore
than necessary for the purpose of se}f-defence.

Section 99(4) of the Penal Code provides the right of self-defence in no case
extends totheinflicting of moreharm than is necessary tainflict for the purposc
of defence. It demands a sense of proportion between the harm inflicted and
the harm thereby prevented. For the right of self-defence is intended to be
one of defence and not of punishment.

The principle of reasonable proportionality playsa restrictive and vital rolein
the law of self-defence. it requires essentially a roughapproximation between
the apparent gravity o the attack or threatened attack and the styleand severity
of the defensive actions, This rule is based on sound policy considerations.

The extent to which the exercise of the right of self-defence is justified under
the Penal Code depends very much on the reasonable apprehension of death
or grievous hurt to the person exercising the right. The crucial element is the
apprehension perceived by the accused; it does not matter whether the injuries
inflicted on him are trivial or whether he had any injuries at all. in injuring
another inself-defence, there mustbenomore harm infiicted than isnecessary
for thie purpose of defence and there must be a reasonable apprehension of
danger to the body from the attempt o7 threat to commit some offence.

In deciding whether the right of seli-defence has beenexceeded, regard must
be had to the manner of the attack, the means used in the attack and the

11 Mohamad Lemail Yunus, A Conngerifary ofe Criminal Law and Evidence (Kuala Lumpur
Marsden Law Book, 2014). pp 361-380.
12 [1982] 1 ML) 24, HC.
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comparative physical strengths of the accused and the deceased respectively
and also the antecedents of the deceased and his conduct at the time of the
OCCNITenNce.

Indeed, the nature of the attack, the danger apprehended, the imminence
of such danger and the real necessity of inflicting harm by retabiation for
the purpose of self-defence ate all matters to be taken into consideration in
dealing with the issue of self-defence.

2.5 Acts of public servants

Section 99(1) and (2} of the Penal Code deals with the question of the right
of defence against public servants. These two clauses of s 99 take away the
right of defence against certain acts of public servants nol atiended with the
serious consequences, done N good faith under the colour of their office,
though those acts may ot be strictly justifiable by law.

Fxplanatiod 1'and2ws99mu8tbcreadtoge&1ﬁrwidldauﬁeland 2respectively.
The first clause refers to the acts of public servants that they can do on thelr
own authority; whereas clause 2 speaks of acts done by the public servants
wunder the direction by some superior authority.

The first clause of399 pmtectsapublic servant against theright of self-defence
even if the authority were defective in minor particulars.

In the case of Mohgmed tsmail,'* it was held that, where a police officer acting
bona fide under colour of his office, arrests a person but without authority,
the person so arrested has no right of self-defence against the officer.

It is observed that, the right of self-defence against an injury apprehended
ta be done by a public servant extends only to those cases in which there is
a reasonable cause of apprehension of death or of grievous hurt being cause
by the act of such public servant.

In another case of PP v Kok Khee the respondent was charged with the
offences of hawking vegetables without 2 licenice, and using criminal force on
a palice constable in the execution of his duty, an offence punishable under
s 353 of the Penal Code.

According tothe facts, the constablesaw the accused selling vegetables without
a licence. He approached him and told him of the offence. The accused put
up a struggle and took up a scale stick and assaulted the constable causing
injury to him.

13 (1935) 13 Ran 754
14 1963] ML 362, HC.

T T —
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The learncd judge was of the opinion that the respondent was justified 0
putting up a struggle since he was resisting an illegzal arrest or justifiable use
of force towards him.

1t is noled from this case that, where a public servant acted without good
faith in exccution of his duty, his action give rise to a right of self-defence on
the part of the person thus arrested illegally.”

3. The right of self-defence of property under the Malaysian Penal Code
3.1 Introduction

Article 13 of the Federal Constitution emphasises that:
No person shall be deprived of property save in accordance with the Jaw.

Therefore, where any transgression iscommitted against the individual’sown
property as well as against the property of others, the individual has a right
to self-defence. In other words, the right to defennd arises only when wrong
is actually committed. Thus, where the process of transgression does not
exist i\ practice, the act of the person assailed does not constitute a defence.

The right of self-defence of property comes into operation only when certain
specified offences against property are committed or are attempted to be
commitied. The right arises not only when the offences enumerated in Lthe
section are committed but also when an attempt to commit or a threat any
such offence is made.

Sactions 96 to 106 of the Penal Code deal specifically with the right of self-
defence. This portion of the Code constitutes the most exhaustive defence
under the general exceptions in the sense that the framers of Code have gone
into detail and great precision in laying down the limits to which one can
defend himself and his praperty legally."

3.2 Scape af the dzfence

The statutory recognition of the right of self-defence is stated in 5 96 of the
Penal Code as:

Nothing is an offence which is done in the exercise of the right of self-
defance.

Section 97 of 1the Penal Code confers a right of self-defence on every person
to defend his own property or the another property against any act which

18 [bid.
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is an offence falling under the definition of theft, robbery, mischief, criminal
trespasser of an attempt to do so.

Section 103 of the Penal Code describes four situalions wherein the right of
self-defenceof the property extendstaca using dea th. The clausesenumerated
in this section are:

(1) Robbery:
(2) Housebreaking by night;

(3) Mischief by fire committed on any building, tent or vessel, which
building, tent or vessel is used as a human dwelling. or s a place for
the custody of property:

(4) Theh. mischicf or house-trespass, under such circumstances a5 may
reasonably cause apptehension that death ot grievous hurt will be the
consequence, if such rght of self-defence is not exercised.

Section 104 of the Fenal Code provides for when the right of self-detence of
property extends to causing any harm other than death.

Section 105 of the Penal Code fixes the time when the right of self-defence of
property COTMENCES and till what time it continues. By virtue of this section,
the rightofself-defence of property commences when reasonable apprehension
of danger to propefly COMMENTES.

Thus, the right of self-defence of property against theft continues till the
offender has affected his retreat with the property, or till assistance of the
public autharities is obtained, or 1ill the property has been recovered.

The right of self-defence of praperty againsl robbery coptinucs aslong 33 the
offender causes ot attempts tocause to any person death, or burt, or wrongful
cestraint, of as long as the fear of instant death, or of instant hurt, or of instant
personal restraint continues,

The rightofsell-defence againstcriminal trespassor mischief continues aslong
as the offender continues in the com mission of criminal trespass of mischief.

And the right of self-defence of property against house breaking by night
continues as long as house-irespass, which has been begun by such house
breaking, continues."”

3.3 Reasonable apprehension of danger

The right of sclf-defence under s 105 commences when a reasonable
apprehension of danger 10 the property commances. The wording is similat

17 Stanfey Yeo, Morgan and Chan Wing Cheong, Crimira Lac in Malaysia grd Singupare, 2nd
odn (Kusla Lumpur: LexisNexis, 2012), pp 579-608.
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to that of 5 102 in respect of right of seli-defence to the body. Howevet, the
circumstances under which there can be said ko be reasonable apprehension
differ. Therefore, a mere threat is sufficient in a case of an attack on a person,
whereas in a case of an attack on property there must be something more
than a mere threat - it must be a threat which is so imminent as to arount
to an attempt to commil on offence.

Thus, in the case of Mofd Rafi v Crtperor,™ patties of persons including, the
deceased armed with deadly weapons were advancing towards the accused’s
house in a threatening manner. At the same time, they were shouting out
threalsof setting fire to the house. But they had neithertorches nor inflammable
materialsnor were there any attempts of any kind toset fire mode. The accused
who was standing in front of his house shot and fatally wounded the deceased
al a distance of about 11 to 14 feet, while he was advancing towards him.

[ the circumstances of present case, it would seem that, even if the allegation
of the accused and his withesses that the deceased and his party werc uttering
threals of setting fire to his house were true, there was no evidence about
it. Therefore, the threat had not become so imminent that the accused was
entitled to shoot in order to repel it.

But, since that some of the party of the deceased, at any rate, were armed
with deadly weapons and their advance in a threatening manner must
undoubtedlybeheld lohave givenrisein the mindoftheaccused toa reasonable
apprehension that he was about to sustain grievous injury at their hands,
he did not exceed the right of self-defence which he enjoyed under the law.

Therefore, it is submitted that the right of self-defence of property can be
exercised only when the reasonable apprehension of danger as to property
arises.

3.4 Commencements and continuance of right of self-defence

The right of self-defence of property under s 106 commences as 5000 a5 a
reasonable apprehension of danger to property of a person himseif or anather
person arigs from an attempt or threat to commit the offence, though the
offence may not have committed. And the right comes 1o an end as soon as
the threat of assault has ceased and the apprehension has been removed. ™

It is to be noted that the person entitled to exercise the right of self-defence
of property can act before actual hatm is done. It is not a right of retaliation
and hence he need not wait until the aggressor had started committing the
offence, which occasions the exercise of the right.

18 AIR (1947} Lah 375 {HC, Lahore, India).
19 KD Gaur, Crimirad L, Cases and Maievials (Bombay: N M Tripathi I'vi. Lid.. 1985), pp 197-
198.
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Jt is not the law that the rightful owner in peaceful possession of property
must run away, if there is an actual invasion of his right and an atternpt on
his person.™ Therefore, the person in possession of property is entitled to
defend himself and his property by force and to collect such members and
such arms as are necessary for that purpose-

if he sees an actual invasion of his rights, which invasion amounts to an
offence under the Penal Code and when there is no time to get police help-
Il is lawful for a person, who has seen an invasion of his tights, to go te the
person and object. (Lis Jasvful for such person if the opposite party is armed,
to take suitable weapons for his defence.”

The second clauze of s 105 of the Penal Code provides that the right of self-
defence of property against theft continues till the offender has effected has
retreat with the property or the assistance of the publicauthorities is obtained
. u¢ the property has been recover . The phrase “effect his retreat with the
property” should beunderstood and interpreted asthe material conditionsand
the particular sitxation in time and place which each case permits. Ordinarily,
if the thief bhas reached a place of safety along with the stolen property and
is completely out of the reach of the cwnet, then he will be taken to have
neffected his retreat with the property”.

It is to be noted that where the thieves leave behind the property and by 10
make good their escape; the accused ceases to have any right of self-defence
against them, [f they are subscquently attacked the owners exceed the right
of self-defence. However, where a tief effects his tetreat, the right of self-
deferce cannot be revived so as to allow stolen property to be taken by the
owmet from that person by the use of violence, not extending to the causing
of death, which may be found necessary.

In the case of Mukamad Shariff & Anor The State,® where a stolen bullock had
been brought to the house of the deceased and tethered there and after some
interval had elapsed, when the appellants getting news of the loss entered
the house of the deceased to elfect the recovery of the bullock, it was held
that this was after the stolen bullock had been safely stowed away and the
thief had elfected his retreat, and consequently no further ti ght subsisted in
the appellant to effect its recovery by force by way of right of sclf-defence of
property as claimed for him.

The third clause of s 105 of the Penal Code lays down that the right of self-
defence of property against robbery continues as long a5 the offercler causes
or attempts to cause to any person death, hurt, wrongful restraint, aslong as
the fear of instantdeath, instant hurtor of instant personal restraint continues.

20 Ratanlal and Dhirajlal, Law of Crintes (Nagpur: Wadhwa and Co, 1987, p 331.
21 Thid.
72 (1959) PLD, Lahore, 987,
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It is opined that resistan<e within the justifiable Jimits may be continued so
Jong a5 the wrongful actis going on. For instance. when the robber has made
escape, the principle of self-defence would not extend to killing him if met
withasubsequentday. However, if the property were found inhis passession,
the right of defence would revive far the purpose of its recovery.®

The fourth clause of s 105 of the Penal Code provides that, the right of self-
defence of property against criminal trespass or mischief continues as long
as the offender continues in the commission of criminal trespass or mischief,
This right extends to causing to the trespassers any harm other than death,
subject to the restrictions mentioned in 599, namely, thatnomare harmshould
be inflicted than is necessary for the purpose of defence and that there is no
time to have recourse to the protection of the authorities.®

However, if in the exercise of this right, such resistance is offered by the
trespassers, thata reasonable apprehensionis caused tothe owners that death
or grievous hurt would be the result, the right of self-defence of the person
then arises and extends to the causing of death.?

In Hitkam Singh,* the accused forcibly took two carts loaded with sugarcane
through the field of “H" in which there were standing crops, in transporting
sugarcane to the public passage running by the side of H's field. It was held
that by the Supreme Coutt that, so jong as the accused were inside Lhe field,
the trespass had notcome toanend and H had the rightto prevent the accused
from continuing to cormunit the criminal trespass for whatever short distance
they had still to cover before reaching the public pathway.

The Supreme Court atso held that the accused’s party could not get ount of
the field without committing criminal trespass, did not give them any right

for insisting that they must coniinue the criminal trespass; they had to abide
by the direction of H.

In the case of Skate o Bhima Devraj & Ors,” the deceased entered the house of
the accused with the intention of outraging the modesty of the wife of the
accused. The accused beat him witha stick, as a result of which the deceased
fell down, but the deceased continued to beat him even after the deceased
fell down. [t was held that, whatever intention the deceased entertained at
the time of entering the house, it had disappea ved and he continued on the
premises not because he intended to commit an offence, but because he was
physically unable to getout. A fter the deceased fell down, the accused’s right
of self-defence came to an end.

23 Ralanial and Dhirajlal, supra, n 20, p 332.
24 Thid, p 333.

25 Toid, p334.

26 (1961} AIR SC 154).

27 (1956) Cri 1) 1234 {DB).
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However, the Tight did not extend 10 the causing of anyone's death and the
opposite party could ondy comumit 2oy offence short of death, in his attempt
1o save the propetty DY preventing the complainant from proceeding towards
the property ™

Thus, in Kirpa Ramt & Ors v Emperor,” where the complainant’s p2 rey
wrongfully entered upon the land in the PUSSESSION of the accused party.
mmmitﬁngcriminal trespass and mischief by letting 1005€ their cattle to graze
on the land, and the trespass was still coptinuing, the accused parly would
be entitled to defend theit possessIan and ousl the complainant’s party. No
question of recourse to public aythorities can arise m such a case. Section 105
apphiesand the accused parky would be justified in furping oulk the ca tle and
preventing the grass from being damaged by use of [orce. If the other party
causes obstruction and injuries in the exercise of the Tight of solf-defence.
the accused can cause any harm including death to the trespassing party.”

Clause § of s 105 of the Penal Code provides that the right of self-defence
against house-breaking by night continues ondy soJONg as the house-11espass
continues; hence where a person followed a thief and killed him in the open.

after the house trespass had ceased, it was held that he could not plead the
right of self-defence.

3.5 Exceeding the right of self-dcfence

Thenghtof sel[-deiemeextendswvolunmﬁly causing of deathof the assailant
in cases of danget to property resulting from any one »f the pffences setoutin
5 103 of the Code, namaely, robbery, house-breaking by night, mischiet by fire
to any building, tent o vessel used for the purpose of dwelling or custody of

ropertys theft, mischief or house-trespass Lnder such circumstances as may
reasonably causc the apprehension that deathor grievous hurt may be caused

1If a person, while exercising his right of self-defence, exoeeds the power giver
tohimby law and causes the death of the peTson against whomhe is exercising
such right of defence, he can aim the benefit of exception 2 to 5 300,
cedugce the offence of murder 1o culpable homicide nat amounting Lo mu rde
provided that the act hasbeen donein good faith, without premeditation an
without intending to do more harm than is necessary.”

I determirung whether the right has been excecded the entire facts ar
ciceumstances of each and every case in which the right of self-defence W
exercised, the weapon used, the manner of using it, the patuze of the assal
and other surreunding drcumstances will be taken inio consideration.

e ——tt—

28 Ram Autar & Ors v State (1954) AIR 771
29 (1948) Cri L] 503.
19 Toid. af 504.

31 Misra, SN, ladiart Peseal Code {Allahabad: Centyal Law Publications, 2000). PP 216247
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The Exercise of Sclf Defence to Cause Death: -
A Lagal Analysis under the Malaysian lea_l C.(fdt? ' ~

follows thal the causing, of death in order to prevent lheoommwfllg:d C:fnalf;
acl which constitute an offence specified in this section will be- ]uZ{ ke o
where that acl is sufficient to cause a reasonable apprehension

grievous huet *

1n the case of Gurdaita Mal & Ors v The Siate of Utar Pmdesh,”_u Was h;lgrt:;t;
where several accused commit the murder of a persan bg doing an ;1 Lt
in furtherance of cornmoen intention, they would not be lu_able fofr t 1;? ji P
or acts only if they are able to establish that they had the right of sefl-d® #107
to> voluntarily cause the death of the person. Hence al 'hef? e hich made;
{iable for murder if they are not able to establish that th‘e offcnce w e
them voluntarily cause death fell in one of the categorics e““mf;: oo
cection, as all of them participated in the offence pursuant to

intention to murder.

it is observed that the apprehension of danger must in the presenu:a ’:‘heangii:;
of self-defence cannat be extended to cover haufmful actto.gs‘e 2; t znds
anticipated in the future. [tis tobe noted that the right of self ei t’:;:;te extends
not onty when the offcnces enumerated in the section are cOMMItEd, ¢
when an attempt to commit any such offence is made.

4. The right of self-defence of person under the Malaysian Penal Code
Introduction

Soction 97 of the Penal Code provides that a right of self-defence arises gt ri.rx
defending one’s own bedy, or the body of any other person, agaujma - I)Lr
offence affecting the humanbody. The right commences as SOOM a5 4 reas navle
apptehension of danger to the body arises from an attermpt te mml
offence and continues as long as such apprehension of danger to tenbOdd é
continues. [n certain circumstances under 8 100 such right can ex o
the causing of death; otherwise the right of self-defence extends only to
causing of harm other than death.

4.1 Scope of the defence

The statutory recognition of the right of self-defence of person is stated in
s 97(a) which states as follows:

1 i icti ined in section 99,to
Eve rson has a right, subject to the restrictions contained
dwefendpleﬁs own body, and the body of any ather person, against any offence
affecting the human body.*

32 1bid.
33 {1965) AIRSC 257,
34 Penal Code, FMIS Cap 45,5 97.
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£2 Reasonable apprehension of danger and mistake

English law has steered away from the objective standard of reasonableness.
(f the accused genuinely believes he is defending himself he must be judged
according to his honest but mistaken belief. However, anders 1000f the Penal
Code, reasonable apprehension of danger is lo be viewed objectively, and s0
is a mistaken belief that caused the apptehension of danger-

in the case of GFL Ewin v PP.% the appellant was a police scrgeant in an ara
near [poh, which was knawn for terrorist activity- He went with others to
a mine to search for a terrorist, He entered a hut into which he believed,
according to his evidence, that six “bad men’ had just gone. In his own
words, “1 entered the hut with my stand gun at the ready fully expecting to
see six armed men. It was dark inside the hut. The bed scemed to take up
most of the room, 1 saw something move on the bed and fired ... He shotl
dead a five-year-old boy.

According to Willan CJ, the main ground of appeal was that the learned trial
judge had nat directed the assessors that the appellant, in acting as he did
under the circumstances as he, in good faith, believed them to be, might have
peen exercising the right of self-defence.

The assessors had been directed that, if, in the citcumstances, they were of
apinion that the mistake of fact under which the appellant acted (assuming
that they accepted the evidence of such mistake) was such asto makeitappear

to him in good faith to be necessacy to shoat in self-defenoe, they could find
him not guilty ™

4.3 Right of self-defence of nggressor

The right of self-defence is based on a defensive right of self-help in certain
circumnscribed limits. Section 97 provides that such a right arises aganst acts
which ave offences.

In the case of PP v Abdul Masap,® the accused was charged with voluntatily
causing grievous hurt by stabbing the cosnplainant i the course of a dispute
about some rent payable by the complainant for a paddy ficld. Both parties
had lost their tempers. The accused, being incenscd by something which
the complainant had caid, “struck him with his fist” and on being struck
the complainant, a “tall, young and strong man” hit the accused a numbe’
of times and was about to throtile him, swwhen the accused took a dagger anc
stabbed the complainant once in the chest.

38 [1949) ML) 279, CA (FM).
36 fbid.
37 j1a56] ML) 214, HC (KL Malaya)
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The Exercise of Selt Defence to Caust Death:
A Legal Analysis under the Malasysian Penal Code n

According to Briggs ). although the accused struck the first blow and the
complainant was himself entitled to exercise the right of sclf-defence, the
retaliation which the complainant in fact made for that single blow wason a
much larger scale and much more serious that would possibly be justified in
the circumstances. The accused was acquitted and discharged.

I Munni Lal v Emperor,® Dua ) said:

The right of sdif-defence is essentially a defensive right circumscribed by
statute, available only when the circumstances clearly justify. It should notbe
allowed tobe pleaded or availed of asa pretextforavindictim aggressiveor
retributive purpose. This ightis available against an offence and, therefore,
where an act is done in exercise of the right of seli-defence such act cannot
give rige to any right of seM-defence in favour of the aggressor in return.
This wonld be su even if the person exercising the right of self-defence has
the better of the aggressor provided he does not exoeed his right, because
the moment he exceeds it, he commits an offence ®

Thus, in the case when two parties are having a free fight without disclosing,. .. .

who is the initial aggressor it may be dangerous as d general rule to clothe
cither of them or his symgpathiser with a tight of self-defence. However. if
one of them is shown to be committing an offence affecting the human body,
then that would of course seem Lo give rise o such right.

4.4 Restrictions on vight of self~defetce

The restrictions on the right of self-detence are Jaid down in s 99 of the Penal
Code. Where the limits are exceeded in cascs of murder, any unpremeditated
excess is protected under exception 2 t0 & 3()). This section is a NeCeESary
corollary of 599, which states that the right of self-defence in o case extends
ta the inflicting of more harm than is necessary for the purpose of defence.

The factors which the court musthave takeninto consideration in determining
whether a right of self-defence arises are set out under ss 99 or 100.

In the case of PP v Yeo Kim Bock® the accused was charged with culpable
homicide not amounting to murder. The deceased, a man of better built
and strength than the accused, had lent spme money to the accused and
had demanded its payment. He did so in a very aggressive manner, and on
seeing the accused remajning calm and passive went to pick up 2 knife and
rushed towards the accused, who had no way to escape. Finding himself in
that desperate situation the accused picked up a wooden Jadle and hit the
knife which the deceased was carrying. The knife dropped, both the accused

38 (1943) AIR 344.
19 [bid, at H4S.
40 |1971] § ML) 204, HC (Muar, Malaysia).
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and the deceased started to grapple with each other and fell down railing on
the ground endeavouning o pick it up- Although there was somé conflict in
the evidence as to whether the accused had managed to retrieve the knife,
this made no difference.

Shartna | opined:

j have no doubt that there was a reasonable apprehension of danger to the
lile of the accused when the deceased rushed at him with the knife in his
hand and at that stage he had the right of self-defence swhich extended even
to the killing of the deceased by the accused.*

it is noted that person claiming the right of self-defence must prove either
by independent evidence or from the prosecution eviglence or surrounding
arcumstances that whathe did was in the exercise of his right of self-defence.
In this case the deferwe had through the prosecution witnesses proved that
the accused was acting in his right of self-defence. It is reasonable ta suppose
that the accused thought in the critical situation m which-he was that the
deceased might wrest the knife from his hand and use it against him. The
reasonable apprehension of death at the hands of the deceased cannol thus
be said ta have left the mind of the accused. In the circumstances, it was held
that there is no case to meet. The accused was aequitted.

5. Conclusion

jt is concluded that the law provided inthe Malaysian Penal Code from 5596 to
106 Jeals specifically with the right of self-defence. This portion of the Code
constitutes the most exhaustive defence under the general exceptions in the
sense that the framers of Code have gone into detail and great precision in
layingdown the limitsto whichone candefend himsclf and hisproperly legally.

Far the right of self-defence for the person, the sectians applicable are 5597,
100 (when the right of solf-defence of the bady extends to causing death),
and 10} (when such right extends to causing any harm other than death). In
addition, s 102 states about the commencement and continuance of the Tight
of self-defence of thebody. Exceeding self-defence comprises a partial defence
to murder under the Penal Code. I£ successfully pieaded, the defence results
in a conviction of the lesser offence of culpable homicide not amounting o
murder, The plea of exceeding self-defence is cuntained in exception 2 tn
s 300 of the Code, which provides culpable homicide is not murder if the
offender, in the exercise in good §aith of the right of private defence of person
or property, exceeds the power given to him by the law, and causes the death
of the person against whom he is exercising such right of defence, without

ditationand without an intention of doing more harm than is necessary
for the purpose of such self-defence.

41 Ibid, at 210
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ng on Applying this exception to the present case of Zuikifli [smail v PP{unreported),
lict in thisdefence could e deattwith by applying the following setof testsendorsed ™
knife, by the Singapore Court of Appeal in Tan Chor fin v PP T

a. Whether the facts of the case give rise to the right of self-defervoe.

i If the answer is affirmative, then both the general plea of seif-defence
to the and the exception are available. However, if the answer is negative,
in hiy then both defences are unavailable and the inquiry is concluded.

1even

b. Whether the accused person was confronted with one of the specific

types of threats mentioned in ss 100 or 103,

either

nding ¢. Whether the act of killing constitutes no more harm than was necessary
fence. ta inflict for the purpose of self-deferwe. '

d t:::: If positive then the general plea of self-defence is likely tobe avaflable.
Ef the If “no” the general pleais unava_ilab]gb.q_t_axceg_tiouzmaybeavaxlable.
n. The d. Whether the accused’s act of killing was done without premeditation
3t thus and without an intention of doing more harm than was necessary for
1% held the purpose of self-defence.

[f “yes” then Exception 2 is likely to be available. If “no” then the defence is
unavailable.

896 tu This set of questions should assist fudges to keep separate their handling of
: Code the elements far Exception 2 from those for the general plea of self defence
i th" in cases where both these pleas have to be considered . ©
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42 [2008] 4 SLR{K) 306.
43 Stanley Yeo, Margan and Wing Cheong, Cristinal Liaw in Malaysia and Singapore, Znd edn
(Kuala Lumpur: [exiaNexis, 2012), p 615.




