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In the English case of ﬂ V. Claf ) ’th@ accused
was charged and oonwc(ed wﬁh wlldwfu!ly and
mahcaously inflicting grievous bodsly harm™ upon his
wie, and with “an assault” upon her ‘oocasioning
actual bodily harm®.* He had sexual infercourse with
her ala time when he knew himsell to be sulfering
from gonorrhea and had thereby infected her. His
wife did not know that the accused was diséased
i this way and would withhold her consent to
intercourse, which she would have been jusliited
in doing, if she had known of his condition The
prosecubon arqued that the accused's suppression
of this fact amounted in the circumslances to a fraud
that vitiated his wife's consents to intercourse and
therefore rendered the communication of the disease
The Court for Crown
Cases Reserved held that even i the accused's

by intercourse an assault

concealment of his condition amounted 1o a Iraud.
the deception was not relevant to consent. His wife
understood the act of and knew that

the man with whom she was undertaking it was her

ntercoursa

husband. The communication of a d‘ sease was not
in itsell an unlawful degree of harm 10 inflict and thus_
the conviction was qu.: shed.>

“It seems to me that th;,:
fraud vitiates consent in ;
noftruelllakentoapplyhﬂpﬁmost
of the word, and without qualification. If we
apply it in that sense to the present case, it
is difficult to say that the prisoner was not
guilty of rape, for the definition of rape is
having connection with a woman without
her consent; and if fraud vitiates consent,
every case in which a man infects a woman
or commils bigamy, the second wife being
Ignorant of the first marriage, is also a case of
rape. The woman's consent here was as full
and conscious as consent could be. It was
not obtained by any fraud either as to nature
of the act or as to the identity of the agent."

Stephen J.




1SI00 illustrates that if the comol

& above de plamnant  The motion was granted. The

complamants may
derslands the nature and qu ity of the physical not have cons

ented 1o the transmission of the
ntact made, and knows or aware who IS Maxking  virus, nor even (o the nsk of that OCcurnng, but the
she cannot retrospectively withdraw her ¢ ence was indisputable that they did consent to
cause she falled 1o appreciate all the r sks  the application of force nherent in the acts of sexual

olved and if the complainant makxes a fundamental inte

ourse, which force was not in itself excessiy 2
stake as 1o nature of the act there s no consent ¥ dangerous. There was, furthermore. no avidence
ether or not the mistake was Induced by fraud. of fraud, as the omplamants were under abso utely
the Canadian case of 7 v S nyonga, [he  no misapprehension as to the nature of the acts in
used '-‘IJZ"-\'"‘;'; ne was inlected with MIV, and whicl Ihey were engaging. They were fully aware
nout teling the three complamnants

Of that fact, that they were consentir Q 10 paricipate n acts of
Jaged in sexual intercourse with them, thereby sexual intercourse with the accused
10sIng them 1o the risk of HIV infection, which 1t ey
ysequently contracted. The accused moved for In A v. Luemer,” the accused had cor sensual
Iwected verdict of acquitial on ihe three charges unprolected  sex ual mlercourse with the two
dgjgravaled sexual assault on the ground that c mpianants on a number of oceasions he

:h of the three complainants

ireely and voluntarily  accused knew that he was HIV pasitive, but did not
jaged in sexual intercourse with him without the niorm the complamnants of that fact misled them
of a condom, as o his status. He had been advised by public
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officials of the risk of transmission of the virus through

unprolected intercourse. The complainants claimed
that they would not have had sexual intercourse
with the accused if they had known his stalus
The accused was later charged with assault and
aggravated sexual assault. The Crown arqued that
the complainants’ consents had been vitiated by
fraud, that the accused's conduct exceaded the
scope of the consents that the consents ware of NO
effect because there were not informed consants
and that the consents were vitiated by reason of
public policy. The trial judge dismissed the Crown's

arguments. He found the consents were valid and

consequently acquitted the accused

The authonties and the history of the assault provisions

of the case revealed that the only categories of

nature or qually of the act”, that Parbament had not
broadened the categories, and that the accused's
conduct did not fall within either category. The courts
should be reluctant to import the concept of informed
consent from the context of civil medical malpractice
proceedings into crimenal cases. Even if Crown could
succeed in drawing an analogy in a crimnal context,
it had not shown that the accused had exploited a
power imbalance in his favour to obtain the consents
There was no evidence that the sexual activity
engaged in by the accused and the complainants
invoived any more force than is naturally inherent in
the act The accused's acticns were not cutside the

scope of the complainants' consents

The complainant cansented to the sexual act but not

to the transmission of a deadly disease.’” There was

fraud which vitiated consent were iraud as 1o the consentonly to the sexual contact but no consent witl
3 Thw Law Commessaon Cong ity Qa0 7y i 1100 3 TSI Delaf o Caman A0as o 1 ¥ e ) LA S freadom POm Maualy banomisshie dsease
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*Spect 1o the application of force involved resulting

om the transmission of the disease. What
bjected 10 is not the intercowrse but the

Hence

15 really
contacl
ath the virus it may be argued that thare is

onsent for the purpose of intercours 5€ but nol consent

for Ihe pu:posc of assault. The ¢
dtsease may be regarded as differg

me HIV vlfus Two of tpOSe women a}so became

- lnfected allogedry lrombﬁ\ Among the counts at
Inal were cha:ges of olfenoes against section 188(2)

of the Crimes Act (NZ) 1961 in terms that he, with
reckless disregard for the safety of the relevant
complainant, caused her "grievous bodily harm”.

On appeal it was submifted for the appeliant that
infecting a person with the HIV virus was not causing
grievous bodily harm. Neither,
continued, was psychological harm sufficient. It was
also submitted that because factors leading to actual
nfection are beyond the control of the carrier, the
necessary causal connection® between intercourse
and inlection could not be proved to the necessary
crminal standard

the submission

Other . counts alleged criminal
Act

1961. This section, in its material parts concemns the

nuisance, contrary !) section 145 of the Crimes

omission to discharge any legal duty that the accused

knew would endanger the life, safety or heallh of any

individual. The evidence was that the appellant had




he was mfecled with lhe VIUS :
not used a condom on any relevant occasion. For the
appellant it was submitted that as he had no control
over the virus he had not omitted to duqchafgp any
legal duty in respect of it.

he Cownt of Appeal held that it was not necessary
in law for a particular act or omission to ba the sole
cause of the damage or injury in question. It was
ennugh that it was a substantial cause. It had been
the HIV present in the accused's semen that had
infected the complainant and hes bodily mechanisms
which enabled the infection lo occur. Without the
accused's condition it would not have occured.
Thus the accused was a subslantial cause of the
inlection. Appeals agamst conviction and sentence
were dismissed.

The
not been nformed of the risk and therefore gives

problem arises when the complainant has

an unmformed consent.” The ransmission of the

100

1 also that he had _

dlsease manalysed as a risk whnd‘]ﬂoes not fall within
the amb:l of consent to sex pef se.f‘-Thg "quality” o(
the act has been misrepre <.m|lcd The C (xng‘umﬁ‘ﬁ
consents 10 safe sex bit panakes unmnqig!{ —'ﬁe
!hteatemnq sex. Therelore, 11 me accused
the complainant to have s xwrthhim by lraudLﬂenuy
presenting himself or the sexual act as healfhy then
the (.orr!plalndllh Con_sQQI to the act as whole is

vitiated

As a conclusion, if the fact in issue of the above cases
1o recur i Maiaysia, the accused would probably
be charged and convicted either under section 269
of the Malaysian Penal Code which provides for
negligent act likely 1o spread infection of any disease
dangerous to e or section 270 for malignant act
likely to spread infection of any disease dangerous
to life. Consent on the part of the complainant is
immatenal for Section 338 which
provides for causing grevous hur by an act which

Doth sections

endangers life or the personal salety of others also

would be a relevant section 1o be invoked




