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AN ISLAMIC ANALYSIS ON
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fany Muslim women have often become a target for the scavenging creatures of humanity, who do not
2ar Allah or any deterrent, as is the case in many countries in the Muslim world, and as has happened
1Bosnia and Herzegovina, in the Philippines, in Chechnya, in Eritrea, and in the prisons of some of the
ontemptible systems of the Arab world. What can those Muslim women do who have been sexually

ssaulted and became pregnant as a result of rape? Is it permissible for them to abort the foetus or
or?
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to hun other fellow humans, i
_own life condition; or a choice

rnacy, wiong sex of the child

recates with tho Uadm o( lhe

roasons. or convenience. Allah SWT has mentioned
in the Holy Qur'an, as follows -

“Kill not your children for fear of want. it is We
who provide sustenance for them as well as for
you, for verily killing them is a great sin.”

Surah Al-lsra’ (17:31).

From the above-mentioned ayah the word awlad in
Arabic means children. It is used for both born and
unbarm child

The main reason for abortion is usually due to
economic factors, Wlegitimacy, unprepared gender
sex of the chuld and the result of being raped. In the
case of being raped, where a girl bacomes pregnant
as a consequence of it, there ar

@ still various views

itis are some questions 1o be askgd":

i career; a child and a luxurious j[e slyle;
’« pe. "j

& lced killmg thelr daugh!ct:, dueto economsc :

among the jurists. Thus in relat 5

hirel

~
PRy >

II. Literature aemw" '

The social and legal awareness with reference to
the right of a fetus 15 still at initial level. The problem
of a felus has attracted attention from the society
Few researches had been done in this area. But to
date there has not been a comprehensive research
locuses on a fetus, with special reference to rape
cases. The studies and works conducted touch on
the issues of child abortion in general.

As far as Islamic law is concemed, the issues
concerning aborted children is now being considered
to be due to economic factors, child illegitimacy,
wrong sex of the child and rape, These factors can
be wraced from the work of Wahbah Zuhady, Al-Fugh
al-Islamiyyah wa Adillatuhu and Abadul Qadir ‘Audah
At-Tasyri” al-Jina | al-Islam. Muqaranan bil-Qanun al
Wadh




“hen, there are eliorts made by several academicians,

agal practitioners and pundits to highlight the issue

f abortion. They have discussed the problem in

jeneral. They try to examine the efficiency of the
masting laws regarding abortion. They also tend

0 concenfrate on the general discussions ol the

I'Jf'lff'- of the letus. These can be exammned l'rnn,)u-‘;;'w

heir works. For example, Qazi Mugahidul Islam

Jasmi, Contermporary Medical Issues in Islamic

furisprudence, and Abraheem Abdulla Muhammad

\-Marzouqi, Human Rights in Islamic Law. Also

in article dealt with the medical factor, for example

witten by Prof, Dr. Omar Hasan Kasule, “Social and

1ehquous Dimensions of Unwanted Pregnancy. An

slamuc Ferspective
he writer of this article tnes to co

amprehensive study on the

Islamic perspactive. Abortion s a

problem, it is the reast

very complicated
n why this Sludy tries 10

examine the reason behind it. The wiiter will examiné 4

the law related to the existing prablem aqutovsde'
the remedies lowards cons ndemg the ughts Of
‘GfUS. i o (—, 5

lil. Definition of Sexual Violation (Rape)

The Muslim jurists have yet to give a clear definition
of rape. In Arabic, rape may be termed as ighitis
ab al untha, which literally means "taking by force
something from someone against his or her wall’
According to Prof. Anwarullah, rape maans to force
a woman to submit to sexual intercourse against her
will or to make sexual intercourse with a girl who has
nol reached the age ol consent, which is usually the
1ge of thirteen years, with or without her consent
Furthermore, @ more technical and appropriate
defirmtion ol rape can be derived from the discussion
of the definition of zina

since zina and rape are similar

In many aspects. f

‘ "l' "

exiracted will be us --1 35 part of the delnition

ording to the Malikis, zina s

ntercourse by a man who 15 &

defined as vaginal
g (age of puberty)
Nd 15 aqi (sane), wath a woman who 1S not marnad
ant by both parties. As

sexual nler

mmithing

course through




the anus, the Maliki, Shafii and Hanbali schools
opne that it falls under the same category with zina
however, Abu Hanifah holds that

Zina will only be

vaginal ang not anal

According 10 some urists rape comes under zina
with lorce; and the person who commits rape shall be
iable to hadd or zina. But according to other junists
and

offence from zina, They argue that the ingredients of

rape aoes not come under zina 3 4 separate

2ina is the willingness of the parties to make sexual

intercourse wathout being marned to each other:

while in the case of rape the willingness of the victin

aoes not exist

Moreover in the case of rape the victim is usually

taken away from a house or any saie place of custody

forcibly; and s threatened. beaten of injured. Thesa

Junsts consider the offence of rape mgre heinous

than zina and lable to 3 severe punishment. such as

death or imprisonment for a long term

rrespective

of whether the offender is married or unmarned
Muhammad Igbal Siddigi is of the apimon that the
ong who commits rape or zina in fact proves that his
humanity has been overwhelmed by his ar imality and

he is not fit to live as a virtuous member of the sox ety

It is submitted that the general definition of rape is
a vaginal or anal sexual intercourse by a man with
a woman who 1S not married o hwm and without
her consent. Thus shows that there are no major
diffarences between these wo crimes, i e. zina and
s also clear from the above definition

rape

and it

that the lack of willingness or consent of the woman

1S considered as the most vital element of rape. If the
act 15 carned out with the consent of woman and/or
the

without forca act is considered as zina; however

if the act is dona without the consent of the woman or

-

by force, it will be considered as rape.

IV.1s the Fetus a Human Being?

Much of the lack of consensus over the abortion

Issue anses from the fundamental need to decide

exactly when life beqins. As many consider that
the termination of pregnancy can be justified if the
embryo or fetus is not yet regarded as a living human
bang, on the grounds that only living human beings
can have ‘rights”. To look at exactly when life begins
we can identify it from many angles.

[f-'_i'_b[h_un:IFy‘ birth been held to mark the

nas
”

beginning of human life. At birth,

separated

the fetus is

from its mother and is no longer




~congeale blood then of that clot We made 2
(fetus) lump; then We made out of that lump s
bones; and clothed the bones with flesh; then

We developed out of il another creature. So
blessed be Allah, the best to create

he above phrase shows the process of human
“eation as the offspring of Adam. There are five
1ages of the development of human being in the
omb of a mother. First slage is a sperm (nutfah),
econd is congealed blood (‘alaqah), third is a fetus
nudghah). forth is bones (‘izaama) and finally is the
lothing of the bones with flesh.

/hen does the ensoulment occur? AQur'an is
dent about it. except that Allah has mentionad

hen you will change
g the foliowing forty
L to you, 50 the soul

~ From the statement of thetwo sources above, there is

a consensus among the nmsts that the spirit is blown
nto the fetus within four months or the end of one
hundred and twenty days

It we look at the medical/scientific viewpoints, Prof.
Stenbok  stated that the fetus will look recognizably
human between twelve and_ sixteén weeks of the
gestation age. Its eyes are obvious, though it does not
yel have eyelids. It still has ear slits rather than ears
Its hands, still covered in an enveloping membrane,
have well demarcated fingers and thumb. It may not
look much Ike a baby, but it is clearly a human fetus

A fetus is considered alive when there is prool from
the beginning. such as crying, suckling, breathing,
sneezing and other obvious signs. but not to solely
rely upon the felus’ quick movement. The fetus can
be regarded as a human being according to some
junisdictions only from the time of “quickening” or
“viability”. Probably the view that human life begins
al quickening stems are an inaccurate view that the
felus is not alive befora it moves. Since we know that
even the single-celled zygote is alive, there is no
reason on the fetus’s ability to move; and even less
reason to make it depend on s mother's alertness in
detecling movement,

Another opinion suggests that human e begins when
the brain waves first appear, at about eight weeks,
The rationale for this view is that it prowdas symmelry
betwaen the critenon for the end and the beginning of
ife. Both are marked by the absence of brain function
when the brain stops funclioning once a person dies and
goes out of existence. On the same reasoning, the fetus
“comes into humanity” when its brain begins to function.

R7
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V. Can the napewmman bortion?
In order to deliberate overiss o

N v,

we should take into consudorahc;n is vanous slaﬁes &
The jurists have classified these into two (ﬁggoms ~
A corqu o lhem the whole penod of pregnancy

G

Basically Islam does not allow abortion on maner Of
chosce between a child and a career: or bvlwem a

child and a luxurious life style, child's ilegitimacy. .

wrong sex ol the child and rape, However, in the case
of rape it 15 different. There are different viewpoints
among the jurists.

a. Allowance for Abortion

According to the majority of abortion is

allowed before the four month or until the end of the

junsits

one hundred and twenty days from the beginning
of the pregnancy. Imam Hanali is of the OpINIonN
{predominant in Turkey, the Middle East and Central
Asia) that abortion is allowed to take place prncipally

until the one hundred and twentieth day of pregnancy

rerrtod l& abocﬁon

For Imaim Maliki School (prevalerll.fn Nor
Saharan Africa) an abortion is permls |lh the
consent of both parents up to the Iorlleth day of

- pregnancy; it is not allowed after that. According

1o Imam Shafii (Southeast Asia, Southern Arabia.
and parts of East Africa) abortion is allowed to be
performed up to the one hundred and twentieth
day after pregnancy. Imam Ahmad bin Hanbal has
the same opinion with Imam Hanafi that abortion is
allowed up to four months or up to the one hundred
and twenly day of pregnancy, before the soul is
breathed into i,

Qazi Mujahidul Islam Qasim
il an unmarned girl becomes pregnant due 1o rape
then her pregnancy would lead her to a life-long

i is of the opinion that

social persecution and it would therefore be better

for her to be permitted to opt for abortion within one
hundred and 'twenw days from the day of conception;

since the conception has not yat become alive.

in the case of the raped woman who tried her uimost

beast to resist thugs and thesr ilk, she cannot be held

qguilty of any sin, because she was forced into it. and
s } y

the one who is forced 1o do something is not guilty of

sin. In case of kuir, which is worse than zina (unlawfu

sexual activity) as Allah (inlerpretation of the

sa Y S

meaning)

excegnt him who s forced thereto and

whose heart 1s al rest with Faith

The Prophet Muhammad SAW said

‘Allah has forgiven for my ummah for their

mistakes, what they forget angd what they are

forced to do.”
The Muslim woman who has fallen prey to a rapis:
be rewarded for bearing this calamity with patience

saeks reward with Allah for the harm that has
befallen her The Prophat Muhammad SAW said

if she

nNoY worry or distress, even a thom which pricks

‘No stress or exhaustion befalls th




twm, but Allah will expiate for his sins because
of that."

ndoubledly the rape of a Muslim woman Dy an evil
nemy is a strong reason for the Muslim woman and
r her family to have an abortion: for she will hate this
flus. the result of this iniquitous attack, and she will

ant to get nid of it. So, this concession is to be given

>Cause of necessity, especially in the first days of

£ pregnancy

One of the basic principles of Islam is to relieve

distress and hardship. So, where a Muslim girl who
15 keen to remain chaste is exposed to aggression
and fears the effect that this may have on her
reputation or her honor, i.e. she fears that she may
suffer psychologicat or nervous breakdown: or that
her sanity may be affected. she cannot be blamed
for that

Furthermore, shame may be Drought upon hear lamily
for a matter in which she is not gulty of any sin; or

that her child will not find any place of s afety. Hence

her 10 abort the fetus before the soul s breathed into
i1, especially nowadays that it has become easy for
a woman 1o find out whether she is pregnant or not.,
with medical advances in dete ling pragnancy in the

first week of pregnancy
b. Prohibition of Abortion

There is a consensus among other jurists that
abortion is forbidden, i.e. haram, after the spirit is
blown into the fetus i e., after four months or the end
of one hundred and twenty days of pregnancy. With
regards to abortion, the basic principle concerming it
15 that it 1s haram and 15 not allowed from the moment
of concaption when it becomes a new being and is
‘placed in a place of safety”. 1.2 the womb. avan
this being is the result of a haram ralanonship, such
aS Zina or rape



Ihe Hanah scholars, who comprised the majorily

ar centunes

of orthodox Muslims In | prohibited

abortion alter the four months. The majonty of the

Maliki purists however, regard abortion as completely

In thewr view when the samen settles in

foroidden
the womb it is expected to develop into a living baby
and it should not be disturbed by anyone, According
to 1bn Jawzryyah, when the womb has retained the
semen, It is not permatted for the husband and wile, or

one of them or the master of the slave-wife. to induce

an aborton

on this, Muslim unists have deduced that the
first four months or one hundred and twenty days

of gestation is the crtical time pericd. After this the
fetus 1s regarded as bang “alive” and all abortion
IS NOL permissibie for any reason whatsoever, and If

parformead would constitule murder .

Hence there is nothing wrong with a Muslim woman
who has suffered such misfortune in keeping the fetus,
without being forced to get rid of it, If it is decreed that
it should remain in her womb for the usual term and
she gives birth to i, then it will be a Muslim child, as

the Prophel Muhammad SAW said:

“Every new born is born in a state of fitrah (the

natural state of man)’

he farah is the reliqion of Tawheed, 1.e. Islam, It has

been slaled figh that if the parents have diterent

religions, the ywv tha parent who has

the best religion. Thas is in cases where the father IS

but what about the child who has no fathar?

known
Ha is a Mushim child, no doubt, and the Mushm society
s obligad (o take care of his upbringing, o spand on

him and 10 bring him up well. They should not leave

the burgen 1o 3 POOr, sulferning moltner

VI. The Right of a Fetus of Rape: Islamic
Perspective

amic law tha naw born ha

Accordmng 1o social nghts

that cannot b fulfilled if the pregnancy is unwanlted
e law guarantees the rights to inheritance for a latus
nutrntion

The new bormn has a nght 1o a GO W name,

and health cara The following have to be done for the
newbom; adhan and igarmal at birth, naming, fasmiyat
with choice of a good name that will not embarrass

him or her; cwcumcision, khitan, shaving the hair, halq
al shar, and agugah, that is a community welcome for

the new bom. All the above rights are the entitlement



The fetus's right to life is strictly protected. It is
eporled in a hadith narrated by Abu Hurairah, that:-

“Two wormnen from the tnbe of Hudhail (fought
with each other) and one of them threw a

“stone at a pregnant woman and she had a
miscarriage and Allah's Messenger gave his
verdict that the killer (of the fetus) shouid give
a male or female slaves (as a dryyat) ~

f the offender does not possess any slave, the diyyat
ihould be replaced with the value oi the gurrah,
Iccording to jurists, the value is one twentieth,
Nquivalent 1o five camels, or fifty Dinars or six
wndred Dirhams. According to as-Shabi and the
1anafi School, the value is five hundrad Dirhams.
"he value of six hundred Dirhams is opinad by some
urists, like Malik and Shafi’.

Jduhammad Taqgi Jafari is of the opinion that
ibortion is prohibited. He stated that 1t is a matter
f consensus among the schoals of jurisprudence
ind the one who causes an abortion is regarded as a
nurderer and must pay blood-money, for the period
he embryo has been in the womb. In an authentic
warration, which was mentioned in many documents,
tis quoted that -

“The Commander of the Faithful set the
blood-money of the embryo as one hundred
Dinars because God created man out of clay,
whose beginning is the embryo, consisting of

e

According tothis general rule in Islamic jurisprudence
it is explicitly proved that the right to life begins with
the formation of the embryo and those who do not
pay attention to their duties, though they conceive an
embryo, are regarded as murderers; and must pay the
blood money. Furthermore in Islamic jurisprudence
the soul is highly respected. It is strongly forbidden
to do any harm o the life of the respected soul and
the one who does so is considered guilty and subject
to purishment,

In relation to the right 1o life belonging to the fetus.
Prof. Dr. Omar Hasan Kasule divided it into two
categories, i.e. prenatal care and postnatal care.

In the prenatal care the fetus has inalienabla rights
to health protection and healith promotion. This
ncludes health care and nutrition in pregnancy and
post-natal. The law prescribes measures 1o ensure
that the pregnant mother is in the best physical and
mental health for the infant's birth. A pregnant woman
IS excused from fasting. A woman in advanced
pregnancy has limited ability lo do physical work at
home or outside the home: and has to be excused.
The legal punishment of hudud cannot be carried out
in pregnancy, until after delivery and breast-feeding
of the baby for two years.

For the postnatal care, the following rights of mother must
be respected 1o ensure infant welfare: the nght to heakh
care and nutriion; and catering for the breastfeeding.
The infant has the nght to be breastded. The Qur'an
set the statutory peried of breast-feeding as two full
years. Breast-feading is not mergly nutrition. It ivolves




a more intimate biological and psychalogical interaction
between the infant and the lactating woman. A nursing
mother may not fast, but make up for the fast later.

b. The Rights to Inheritance

The Sunni jurists are unanimous that a fetus who is
a prospective haws shall inherit if it already exists, as
an embyyo, at the ime of death of the propositus,
and if it 1s later born alive. Indeed there is difference
of opinion on tha point as to the maximum time
limit within which it is born alive after death of the
propositus, there is also a difference of opinion about
the maximum penod of gestation.

The shortest period of pregnancy is held 1o be six
months; there is consensus of the Ummah on this
Furthermoee, the maximum period of pregnancy
according to Imam Hanafi is two years. Imam Maliki
and Shafi't are of the view. is four years. Imam Hanbali
also holds that the maximum period of pregnancy
18 four years. If the death occurs while the wife is

observing her iddat, the child shall inherit if boen
within the maximum duration of pregnancy

Furthermore, if a person dies while his wiie is pregnant,
the distribution of his estate will be postponed if
possible, until childbirth. The schools differ regarding
the share to be wathheld. According to Imam Hanafi
the shares of four male or female children, whichever
be greater, shall be kept in reserve for the children in
the womb. The reason seems to be that Imam Hanali
has the actual expernence of four children being bomn
from one pregnancy. Imam Malik and Shafii stated
that a share of four sons and four daughters would be
withheld; and according to Imam Ahmad bin Hanbal
is the quantum of two son's share is largaer, then the
share of two sons shall be withheld out of the state

The discussion above refers 10 the fetus that has
a legal father. Thus the question may arise here
as 1o how about the fetus of an unknown father
(illegal), i.e, a fetus as a resull of lormication or




ape; whether he or she is also entitled to the righl

i inheritance?

Mere

hat an illegitimate child (as a resu

IS a consensus among the Muslim jurists

1 of rape or zina)
ibsolutely has no right in the inheritance between him
ind his father because there is no lineage between
hem. However an illegitimate child may inherit from
us mother and her relatives

conclude that

-rom the discussion above we can

llegitimate children (as a result of fornication or
ape) have no nght of inhentance from their father

towever, they can inherit from their mother and her

elatives, furthermore, a fetus cannot be deprived ol

nheritanca. If 3 fetus is disinhented, he will have no

esources 1o support him in his childhood

/. Conclusion

Jowadays some Muslims stand by the Qur'anic

never 10 kKill the

;ommands

children or Dy

the fetus. For them, the Qur'an's
life in the womb as an embryo 1S

mn is therefore a sinful ac

Bil 1 /2015 WWW.IMP.Qov.my m
threatened, in which case an abortion is nacessary
This exception has always been encouraged in Islam

as the mother's life lakes precedence

In Islam, a fetus as a result of zina or rape-is entitled
to many rights such as the nghts to life, protection
and inheritance. This is because the soul 15 highly
respected. Itis strongly forbidden 1o do any harm 1o
the life of the respected soul. The one who does so 1S
considered guilty and subject to punishment as well

as 1o cater lor the fetus's in order to enable the child

to support himself in his childhood
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