MAJALAH POLIS DIRAJA MALAYSIA BIL 172012

wWww rmp,y: w.my

5N 22

[l

h
3

|
Y12

|l —t . A AT AN ANl a e S

LM:—I:U-MU!W‘J‘-O

- £
A L Lt e AL A LML SN 4\ e

S
—mer oL —

A




ePenasihat

DCP Dato' Haji Ghazali Hap Md. Amin

eKetua Editor
et ACP Ramh Mohamed Yoosuf

*Penolong Ketua |
' Editor | Supt. Norisah Ab, Hamid

eiditor | DSP Venugopal Navaretnam
x

'pflﬂOIOng Editor ASP Mohd Fadzil Ismail
' Insp. Mohd. Zaki Abu Bakar
Insp. Haslina Mohamad Nor

bngyi ! —
""_“-'-’” Krew Editor ‘ S/Insp Megat Nua_r Megat Uda Abdullah
jakar Kpl. Mohamad Wahid Mat Din
nyak L/Kpl. Aslam Syir Khan

39 7 L/Kpl. Sufian Arshad
ngar Konst. Mohd. Igbal Nasruddin
2 X0
2011 3 -~ - >
A *Pereka Grafik SM Zakaria Muhamad (Kia)
RHA), ‘.
ategi .
DRM *Pentadbiran Shimatul Aida Maamor
s *Kewangan | Dpsp Ahmad Shukri Mat Akhir 3

v | En. Baharudin Baba
200S ! s -
ipun

°

kan, pcngedd' an Kpl. Noorlidia Mamun
niuk %
ensi ’ | Unit Penerbitan Urus Setia KPN an-l.'uHJul:l;.;‘l Awam)

.1(1|‘t3|tﬂn Polis Diraja Malaysia, Bukit Aman
e 90560 Kuala Lumpur
mal | sTelefon D3-22668325 / 83296 / B327
pat sFaks 03-22668330 / 03-2272 2710
a. I

] Ul
TARN AN NASKINAL & 1 m \l




I secton 375 6
the ™M ian Penal Codg 0
(MPC), it is clearly stated?

that the offence of rape %
» ' : . : could only be committed by

F e a man (as defined in sectior
Transsexuality and the N B 100 55 i on
Cfimiﬂal laW'/ % o ‘.\'unumhe~|. H:-'*’Im_' This

=0 provision highlights that in
A SDGC|a| Focus 0"‘; e % I-,»I,il,‘1§-5|a' the law of rape i=
c"me 0' Bane& Mo, V0 HREEET DR entirely gender delineated

A queshion l'II-.'_l"i arnse, how
v.
B x

about if a biological male
who underwent the gender
reassignment surgery or
: transsexual operation and

DR 1) \1““'\“; e consequently ‘ become 2
\I””'\“\l”l:. person with an artficial
Senior Academic: 4§ f female genitalia and the
Ahmad Ihrahim Kulh\wh of Laws % : Sl issue is whether that person
HeMm 5 B B would remain as a male for
: ' B the purposes of criminal
law, and thus could not be
the wvictim of the offence of

Q M 7% § rape?
Wt A

In Malaysia, the offence of rap whech is provided of the ceremony, was a person ol the male sex
nder section 375 of the Penal Code, can only be It was common ground that the respondent ha
Commutted by a man' b ng the prnincipal upon a oeen reqgistered al birth as a male and pror to the
WOrmar 1S he victn.” Similarly, in E ngland. prior purporied marnage had undeargone an operation 10r
“ 10 tha Criminal Justice and Fublic Order Act 1994 the removal of the testicles most of the scrotum and

14 the law of rape was entirely jender-gelneated the constructhion of an artificial vagina. Since thatl
j : operation the respondent had lived as a woman
3 Lonsequeantly it is noted that a len"uFT male who

: inderwent 4',':_51"1» reassign Nl surgery 15 § male In granting the petitioner a decree of nullity

i 'or the purposes of the criminal law, and thus could ~ Ormrod J. observed Ihal mamage is essentially
) not e the vicim of the offen e of rape a relationship between man ang woman na
thal to determine the sex for 1he pUrposes

In the celebrated Enaglish case of Corbett v. Corbett! of Mmarmage the law should adop! biological

the petitioner r".r‘lu,v- Cameron Corbetl, praved for criteria, thal 1s chromosomal, gonadal and genital

a declaration hat a ceremany of ,-3_-,”,',,_‘_. which 1@sts and if all three were congruent, getermine sex

100k place between himsell and the respondent, accordingly, ignoring any operative intervention. and

then known as Apri Ashley, was null and void and therefore, the respondent was not a woman for the

of no ettect, because the respondent, al the time purposes of marriage but was lrom birth and had

remained at all times a bwlogical male

| Secton 10 of the Malaysian Penal Code provdes et the aord “aun B Bas Caee wis whether the post operene maleo-fermale transee cual
bomnes amake benuan bemg of any ag which cassad the plasseitt unable 1o oltain birth « erilcate showime hes
Section 10 of the Maley sian Pesal ¢ e provides that the word “woman X female and 0 contract 2 valid mamase w ih & man has violated
denotes x female heman belss of am ane the Coaventon of Hasan Righas

Mection 175 of the Malaysian Penal Code peorides that 3 man is s:d 10
LTTET e who Lu sexual IMEFCIre wd 3 woman

[1970] 2 AN ER 33 Cp. Cossey v UK [1991] 2 FLR 492 the 1sne
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It is observed that the case of Corbett v. Corbett
has received jdicial approval in virtually every
Commonwealth court which has been required to
consider the legal status of transsexuals

In the New Zealand case of Re T & McMullin J
held that the Supreme Court lacked junsdiction to
make a declaration as to the sex of a transsexual
who was registered at birth as a male but had
undergane sex reassignment surgery and now lived
as a female. His Honour pointed out that such a
geclaration would not, in the absence of any statutory
provision, bind people with whom the applicant
would deal in the future and wha were not parties
o the proceedings, the court having no power to
make a declaration in rem. He said, “It is for the
tegistature lo say whether genuine transsexuals. of
whom the applicant is undoubtedly one, should be
given the opportunity, and if so, on what terms, to
oblain legal recognition of a state which reflects
both their own inborn psychological make-up and
the medical and surgical changes which they have
undergone 1o make that state more certain®’

In the course of recounting the difficulties facing the
applicant as a transsexual, McMullin J. referred to
Corbett's case in the following terms: “Even if the
apphcant were able to obtain a licence to marry
and entered into a form of marriage, the person with
whom the 'marriage’ was contracted might petition
for a degree of nullity. Such a decree was sought
and obtained by the ‘husband’ under the United
Kingdom legislation in Corbett v. Corbett ™

Similarly in the South African case of W v, W .
Nestadt J. followed Corbett v. Corbett in finding
that a marriage was invalid where the wife was
a post-operalive male-to-female transsexual. The
difference in that case was that the marnage had
been consummated and the parties had normal
sexual relations. The breakdown in the marnage
was not attributable 1o the wile's transsexuality

His Honour said:

‘I do not think | am adopting too technical an
approach when | say that the plaintiffs evidence
does not show that the operation converted her into a
female. What ot did was to artificially supgly her with

: vagina-like cavity. This, howe
argued taking into account the fact ih 3
was (aways) a transsexual and thus psychologically
a woman, was sufficient; 1hat in her post-operative
state, and, in parlicular, because of her ability to
have sex with the delendant, she was capable of
fulfilling the essential role of a woman in marriage
(and this, despite her inability to procreate) and that
it would be anomalous 1o classify the plaintifi as
male when she had the physical and psychological
altributes of a female and was socially accepted
as, and looked like, a woman.™"

It is noted that his Honour went on to discuss and
dismiss certain criticisms of Corbell's case. He
concluded:

“Imitation cannot be equated with actual transformation.
If what | may call this pseudo-lype of woman is, for
the purposes of marriage, properly to be regarded
as a lemale, then, in the absence ol medical
evidence justifying such finding, the intervention of
the Legislature would be necessary.”"

It is also observed that the biological definition of
sex as laid down in Corbell v. Corbett has been
followed by the English and Australian courts and
Inibunals on a number of occasions and for purposes
other than marriage

In White v. British Sugar Corporation Ltd."” a case
belore an Industrial Tnbunal, a female-to-male
ranssexual, who had not undergone any sex-
change treatment, was treated as a female by the
tribunal for the purposes of the Sex Discrimination
Act 1975; the woman in question had sought and
received employment in a position reserved for men
under the Factories Act. bul was dismissed after
discovery of her biological gender.”

In R. v. Tan and Others", the English Court of
Appeal considered the sex of a transsexuval within
the context of the criminal law. In this case one
Gloria Greaves had been convicted of being a man
living on the earnings of prostitution, Brain Greaves
had been convicted of living on the earnings of
prostitution of another man, namely Gloria Greaves.

Each appealed upon the ground, inter alia, that Glona

Greaves was not a man, The evidence revealed that
Gloria Greaves had been born male, but had been
psychologically and socially lving as a female for
almost 20 years. She had undergone both hormone
realment and reassignment surgery. The Court of
Appeal rejected the appellant’s submission that the

3. Due to the law of rape only recognised bokeial woman w be

wum
6. (1975) 2 NZLR 440
7. Ihid. 453
£ ad. 351
9 (19765 2 SALR 38
10, e, 313
[ S——

1L Ihid. 314

12 1977 IRLR 123

L3, In this case Corbetr v. Corbett was net referred by the Tritunal,
however. by rcourse w the dectionary defimition of “mak” and
“temak” the Tribunal arived % mech the same vonclusion: namely
that the exrstence of male oe female repeoditive argans was essereully
determinant of 4 pevsoa’s sex

14. (19831 76 Cr. App. K. 300, wheee Coebett v. Corbetr wits sefierrad and
appied
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rnem of the court rape so th.ﬂ the Gender of ihe VI(,hm IS e vanl

|
“sai the law has closed the lfanbsexu.il"hermaphrodltc
“In our |udqrrwnl ho!h common sense and the loophole *

4H desirability of certainty and consister 'y demand
| that the decision in Corbett v. Corbett should apply  Similarly, it is submitted that the male-female
1 for the purpose not only of marriage b 0 for a transsexual provided an exception to the 1994
:‘ charge under the Sexual Offences Act 1956 (UK).  Act's intention to make the gender of the victim

| 'he same test would apply also if 8 man had irrelevant in rape.-
! ' indulged in buggery with another biological man
i That Corbett v. Corbett would apply in such a case  Inthe Australian case of R, v Cogley™, the accused
f | was accepled on behall of the appeliant. It would. in - was convicted of assaull 10 commit rape upon the

Our view, create an unacceplable situation if the law  complainant who had been born male. but hat 1
were such that a marriage between Gloria Greaves undergone a male to female sex re-assignment

!
l: and another man was a nullity, on the ground that  operation. The operation involved the surgical
Glona Greaves was a mary; that buggery 1o which  removal of the penis and testes and the creation of
' she consented with such other person was not an  a vaginal cavity. Followming the operation the victim
| offence for the same reason; but that Glona Greaves lived the life of a woman. By applying Corbetl v
t could live on the earnings of a female prostitute Corbeltl, the trial |u(19c~ ruled that the complainant
i without oltending against the 'F,ve'zn.m! Offences Act was still a man. ™
b 1956 l.e’f‘t‘.,l_!‘,'.' for that purpose he/she was not a
man and that the like position would anse in the Ihe Supreme Court of Victaria held that whethe
i case xl- meone charged with living on hig earnings  the victim was a man or a woman or a person who
{ as a male prostitule " had the physical appearance or physical attributes
I’ of @ man or a woman is not relevant in getermining
i On the other hand, the principle in Corbett v.Corbett  whether in such circumstances a crime has been
i ! was nol lollowed in l.! w Zealand and Canada. In  committed. In relation 1o the crime of assaull with
A.G v. Mahuhu Fam ly Court™, the court held that intent to rape, the intent is with respect to a real
| in deternuning the essential role of @ man and a  and not an imaginary crime and the fact that the
i\ woman i marnage the ability 10 procreate or to  person assaulled was not a woman with & VAQINa,
.

! have sexual intercourse are not essential. The law
' In New Zealand had changed to recognise a shift
} away from sexual activity and more emphasis is
Oeng placed on psychological and social aspects

In the Canadian case of R. v. Owen the biological
> =

[- male respondent had never undergone transsexual
b

AL arre

surgery, he had lived for over 40 years as a woman
Following the death of his male ¢ mpanion, the
lew committee appointed under the Old Age
ecurily Acl awarded respondent the Widowed
opouse’s Allowance

the Superior Court of New Jersey held that post-

operative ranssexual male to female persons have
3 been able o marry, or precisely that their rages
82 {0-a male husband were not void

4
j Similarly, in MT v, JT * the Appeliate Division of
l

According to Morgan, Taylor and Rumney ", with
Juslice

‘: reference to section 142 of the Criminal Jus

| and Public Order Act (UK) 1994 which created a

i
3. Il 207 Sec abso R, v. Lee Harris (1988) 35 A Crim R 146 21, Atranssexual has boen deseribed as 2 person snarcemcally of one sex
I IS ENZLRE) Cp Re Ti1975) 2 NZLR 149 uho invineibly Belseves that he or sbe 15 of the other sex. The strength
1 (90 M FTR 308 Cop. M o, M (A 19825 42 BFL (2 267 of the bolief amuousts 10 an oleession b have the body. appesrance sl
18, 385 A28 Yl (190 sovial states revised o conform with that of the edevidual's proper

SSA M ) - 2

D ) S i e i e

19, "A Malle Perspoctive am Rage™ (199%) 142 NLJ 14%) »'F""" s ."l Pace, “Sexwal [dentity and the Craminal Law™ [1983]
¥ Com LR 317

0. By soction (1) of the 1936 Act it is now an offence for 2 man o rapx 12, Sec alwo Amdiew Neville Sharpe. “The Paslure 10 Degenderise the Law

4 wiran or another man. Subsecta 1) provades that a man commts of Rape: The Crissioad Sastice and Public Oviler Act and the Tanssersa

ape ¥ {ar he has scvual intescomese with 2 persan (whether vagimal or Victim™ (19951 33 The Cranunal Lanver 7

15, |19%9] VR 199

araal) who at the time of the imerooarse docs 1ot cumsent 40 it

e b

24 The accused apgeald against coovicton and semience

e
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hate “an lndlﬂrmnt
IS, namely rape, contrary
o section 1 of ”n- Sexual Oftences Act 1956
(as amended) and indecent assault on a male
person, conlrary to section 15 of the same Act

Ihe accused had visited the complainant, in her
flal where he had allage ciothing
touched her genital area. and forced his penis into
her “vagina’

dly removed her

The complainant was born a wological male in
1958 and underwent gendes "'.l-.?;ll,llllll_ nl surgery
1 1994, This surgery produced g wel
~l?.n'|(:(|-...| ly acceplable, artificial vagina and a
natural vagina. Nevertheless. this surgery enabled
the complainant to live in the female role, including
having sexuval relations. Indeed. the complainant

had been working as a proshilule when she met

.4 '
NISUTTUCIEd

& accused, and they had enjoyed consansual say

on a number of occasions. Des pite thus, the Crown
aamitted that, applying R. v I.m the complainant
remained a biological and legal male

The first argument pul forward by the defence was
that the CJPOA 1994 only exlended the offence
ude anal rape of a man or woman
The Crown argued that the construction of the naw
subsechon, in particular with reference to word
‘person”, was clear; thus section 142 of the CJPOA
1994 had actu illy extended the offence of rape (o

Ol rape to Inc

nclude “vagina® rape of
The defence in Matthews went on o submit that
Il dl.lf-{i sexual intercourse” consists only of sexual
INtercourse per vaginam. In order to constitule
such intercourse, both the penis and the vagina
should be as provided by nature. Thus. intercourss
with the complainant's artificial
come within this definition ‘Unnatural sexua
ntercourse”, as mentioned in section 44 of the
sexval Qffences Act 1956, has been defined 1o
mean "buq

1a does nol

gery, which offence includes bestial ly”
Ihe defence submilted that “unnatural sexual
intercourse”

was therefore intercourse par anun
Oy man with man, or In the same manner by man
wilth woman, or h',- man or woman in dny manner
with the beast I
a male-female trans
ol these definitions

" sexual iMercourse with
fall wathin any

2xual does not |

25. Cp.R.v Harres (1988) 35 AL Cram. R, 146, it was hekd that 3 person who
bad uebergone full male o female ses fednaipamest surgery and who
was psychologically 2 woman was o8 3 “make person” for the pUse
of the offenye of e g a mske attompting W prosurg the Coatem s 1on
by 2 male of an a1 of indecency: a pexchalogial cobe change i el
homever, was ot sufficient the « Sumge mest alwy be physiolowscal
See turther PJ. Pace
Crininal Law Review 317

“Sexval Identiny and the Ceiminal Law™ 198 i

The ¢on ;nn ted out that sexual intercourse means
penile penetration of the vagina or a

5. There was
na reason to imil the expression “sexual intercourse”
only to include heterosexual vagimal intercourse
(natural sexual intercourse) and heterosexual or
nomosexual anal intercourse and bestia ty {(unnatural
Sexual intercourse)

court observed thal penile penetration of a
ttural vagina which is anatomically irregular
a result of a birth defect, an operation or an
accident” would constitute rape. Such rul ng is in

accordance with the judgment of Willmer L.J. in S
W) (No. 2)* a woman who had a
mallormed vagina, too shorl o [

Z{;u'n_p Iy was capable of artilic

v. S.(otherwise
ermit full penetration
1ally .':r“l.ur;l')g the
Cavily 50 as 1o allow full intercourse. It was held
that sexual acls place after surgery could amount
isummation ol the marriage, notw thstanding
the fact that the -_j.',',‘|.'-,' of the vagina was, for the
most part, arbhcial. While deliveris g he judgment,
Willmer L.J. made a number of aobservalons
concerming the hypothetical situation of a wife
with a whaolly artilicial vagina. He stated that
it such a woman were held to be inc apable
of consummating her marnage because she
was apable ol taking part in true
n‘I-'l:' Irse

}

10 COr

sexual

‘The strangest resulls would follow. It would involve
for instance, that such a woman n ll;"” be 1o a
considerable extent beyond the protection of the
commal law, for il would seem 1o lollow that she
would be incapable in law of being the victim of

a rape !

ooper J. lollowed the dicta of Willmer L.J. and

confirmed the protection rv! the criminal law for

W Unreponted. Octeder 1996, cited 2 [1997) Coim. LR, 363
2T See abwne note 15
I Hale e
NI Com. LR 505, 5a8
L1925 AN ER 55
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