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~ The Law of “Domestic Rape”:
Harmonisation Between Shariah

e 1

~_and Malaysian Penal Cogde




By
DR MOHAMAD I1ISMAIL S8
Sanior Lacturar of Law

Anmad lbrahim Kulliyyal Sl

Synopsis

Under the definition of rape that is generally used by the courts, rape is
*an act of non consensual sexual intercourse by a man with a woman other
than his wife”. Under this commonly accepted definition it is not legally
possible for a husband to rape his own wife. The husband cannot be liable
as the principal offender based on the idea that consent to marriage is also
consent to sexual intercourse which cannot be revoked while the marriage
subsist. This paper will examine the law relating to marital rape according
to Islamic law, Malaysian Penal Code and the contemporary arguments in
favour and against the spousal immunity viewed by the modern secular

legal jurists.
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