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COMMENTARY

by Assoc Prof Dr Sharifah Zubaidah Syed Abdul Kader
Ahmad Ibrahim Kulliyah of Laws
International Islamic University Malaysia

Negligence
Introduction

The defendant was appointed by the Government
of Malaysia to construct works on a highway
project (‘the project’). Prior to commencement of
the project, several meetings were held concerning
the location of 33kV cables owned by the plaintiff
located underground at the project site. The location
of the cable was not marked in the plan given to the
defendant. The plaintiff claimed that during several
meetings, the plaintiff had verbally informed the
defendant through its employees or representatives
the location of the cable. The plaintiff's cable was
damaged while the piling of sheet piles was being
carried out by the defendant’s subcontractor, Giga

_Engineering S/8 (‘Giga’). The plaintiff thus claimed for

the losses it had suffered as a result of the damage to
the cable. The defendant alleged that TN Distribution,
the plaintiff's subsidiary, was in charge of the project
and at all material times the defendant was dealing
with TN Distribution. TN Distribution had returned
the duly approved plan which was marked with the
route of the 33kV cable but did not indicate on the
approved plan the presence of any 33kV cable at the
point of damage. Apart from the tort of negligence,
the plaintiff also relied on s 41 of the Electricity
Supply Act 1990 (‘the Act’). The plaintiff also pleaded
and relied on the maxim of res ipsa loguitor on the
grounds that the defendant had control over the
location of the site at the material time and therefore
had the burden to show that the defendant was not
negligent in carrying out the sheet piling work. The

defendant denied any negligence on its part for
the damage caused to the cable. The issue arising
for determination was whether the defendant had
knowledge of the presence or existence of the cable
at the damage point. The defendant claimed that the
plaintiff did not have the right to bring the suit (locus
standi) against the defendant because TN Distribution
was a separate entity from the plaintiff and the
damage to the cable was caused by Giga. The plaintiff
however submitted that the issue of locus standi was
not pleaded by the defendant in its defence.

What we should learn from the case

1. Rule of evidence on production of documentary
support when such document was referred to in
an allegation

The plaintiff's case was that they had given
notice to the defendant of existence of 33kV
cable at the point of damage during a site visit
done in 2004, and that the route of the 33kV
cables were shown to the defendant. The
plaintiff also alleged that they had given verbal
notice to the defendant of the existence of the
33kV cables and had warned the defendant's
representative, his agent or his subcontractor
numerous times that there is a 33kV cable at
the construction site within a radius of less
than 50 meters. The defendant on the other
hand denied that they had knowledge of the
presence or existence of the 33kV cables at the
damage point. The defendant said the plaintiff
or its subsidiary had not marked or indicated
the location of any 33kV cable at coordinates
N:10105.856 E:-12179.02 CH2135.783 (the
damage point).

As the plaintiff's witness testified that he had
marked the route of the cable 33kV at the
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damage point on the plan, the plaintiff had
to prove this fact by producing a copy of the
said plan at the trial. Since the plaintiff failed
to do this, the court referred to s 114(g) of
the Evidence Act 1950 which raised adverse
inference against the plaintiff. The court also
concluded that the plaintiff had to prove that
they had given notice to the defendant of the
existence of the 33kv cables at the damage
paint.

The concept of res ipsa loquitur and its relation
to law on negligence

The plaintiff relied on the maxim res ipsa
loquitur, a rebuttable presumption that where
an accident or damage occurred at a place
within the sole control of a defendant, the
accident or damage would not have ordinarily
occurred in the absence of the defendant's
negligence. The defendant had to prove that it
was not in sole control and negligent in carrying
out work over the project area.

The court concluded there was no evidence to
show that the defendant had sole control over
thesiteas evidence showed that the defendant's
subcontractor, Giga Engineering Sdn Bhd also
had control of the site. The defendant showed
how the damage occurred and also proved
that the damage was from sheet piling works
undertaken by Giga Engineering Sdn Bhd and
not the defendant. This meant that res ipsa
loguitur cannot be relied upon by the plaintiff
against the defendant.
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Locus standi and its relation to cause of action in
commencing legal proceeding

There are four main stakeholders invalved in
this case — Tenaga Nasional Bhd (‘plaintiff’),
Tenaga Nasional Distribution Sdn Bhd (‘TN
Distribution” — the plaintiff's subsidiary
which the defendant was dealing with in
the project), Ahmad Zaki Resources Bhd
(‘defendant’) and Giga Engineering Sdn Bhd
(‘Giga’ — the defendant’s subcontractor). The
suit was initiated by Tenaga Nasional Bhd as
plaintiff against the defendant. The defendant
contended that TN Distribution was a separate
legal entity from the plaintiff; hence the plaintiff
did not have the locus standi (the legal right or
capacity to bring an action or to appear in court)
to commence the suit against the defendant.

The plaintiff countered that defence of
locus standi  (http://www.oxforddictionaries.
com/definition/english/locus-standi) must be
specifically pleaded by the defendant as the
parties in court are bound by their pleadings.
The court concluded the plaintiff had the
responsibility of determining who the opponent
party is in his action. The rationale for this is
because unless his opponent can be determined
by the plaintiff, he would not be able to have a
valid cause of action which forms the basis of
lawsuits.

Based on this reasoning, the court decided
that despite the plaintiff's contention that
locus standi was not pleaded; it was relevant
to the case as the plaintiff had wrongly sued
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the defendant. The court thus disregarded the
plaintiff's objection on reliance of locus standi
by the defendant to defeat the plaintiff's claim.

4. Vicarious liability

The plaintiff relied on s 41 of the Electricity
Supply Act 1990 which provides for strict liability
on a party who caused damage to the plaintiff's
asset, in this case the 33kV cable. The plaintiff
had actual knowledge that the sheet piling
work was undertaken by Giga Engineering Sdn
Bhd (the defendant's subcontractor) and not
the defendant. The plaintiff however failed to
plead that the defendant was vicariously liable
for the act or omission of its subcontractor.

Therefore, the court decided that the plaintiff
was not entitled to claim for compensation
against the defendant.

This case demonstrates that evidence relied
upon by a party should demonstrate the
actual point of damage that has been incurred.
Failure to provide such evidence will raise an
adverse inference against the party making the
allegation that the production of such evidence
will adversely affect the alleging party's case.

Suggested best practices to be adopted

In this case, the court also was of the view that in
order for the invocation of the maxim res ipsa loguitur,
the plaintiff must satisfy the court that the defendant
had sole and exclusive control over the ecosystem
where the damage or accident has occurred. If this
cannot be proven satisfactorily by the plaintiff then
the presumption that the damage or accident has
occurred due to the negligence of the defendant
cannot be sustained.

It is also interesting to note that parties wishing to
commence legal proceedings must ascertain that
the correct party is named as defendant. The court
concluded that the failure of naming the correct party
in a legal suit would mean that the cause of action
would fail which would impact the root of the legal
proceeding.

Lastly, vicarious liability has to be pleaded in order for
it to be relied upon. In the absence of such pleading,
a defendant in a civil action cannot be held liable
for damage caused by the act or omission of the
defendant’s subcontractor.
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