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Abstract

In the Islamic capital market, the sukitk (Islamic investment certificates) segment is considered by key stakeholders in the
Islamic financial services industry as the most vibrant segment in the global Islamic financial system. This paper provides
a preliminary literature survey on the application of third party guarantee in Islamic capital market with specific
reference to sukiik transactions. The methodology adopted in this study leverages on the dynamics of comparative
Jurisprudential analysis of the different schools of thought in Islamic law from the classical to the modern jurists. Though
this aspect of Islamic capital market is relatively in its infancy stage of development, the Islamic financial services
industry is fraught with diverse practices where a perceptible disconnect is noticed between juristic ideals and practical
application of third party guarantee in sukik structuring. Therefore, the paper finds that though the use of third party
guarantee is permissible in Islamic capital market, there is however a proviso which must be adhered to — the voluntary
nature of the guarantee. The guarantee should be provided without charging any fee, and this is applicable in commonly
used sukuk products such as sukitk al-ijarah, sukitk al-mudarabah, and sukik al-istisna“. It is however permissible to
impose a compensatory fee in sukitk al-istisna’ in the case of failure to deliver the subject matter of the contract on the due
date and the contractee has suffered a damage.
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1. Introduction

The operation of third party guarantee exists in almost all advanced jurisdictions, and it is having an increasing
presence in the Islamic capital market, especially in sukitk transactions. Third party guarantee is of paramount
importance in economic and social objectives, the principal ones being the protection of small, unsophisticated
investors, maintaining confidence and stability within the financial sector, and the acceleration of failure resolution
strategies in cases where an institution fails. In spite of this overarching relative importance of the concept, most of
the available studies on third party guarantee in Islamic law concentrate more on the guarantee of debts. The
classical Muslim jurists unanimously agree that any guarantee is voluntary in order to facilitate dealings among
Muslims. However, only a few materials are available on the subject of third party guarantee in the Islamic capital
market pertaining to sukitk. The Islamic capital market is one that is free from Islamically prohibited elements such
as usury (riba), gambling (maysir) and uncertainty (gharar) (McMillen, 2006; Hassan, Kayed & Oseni, 201).

The third party guarantee and its operation is based on the principle of mutual consent guaranteed between
investors. From the perspective of Islamic law, the “third party” is referred to as a person who is not involved with
the investment and has no relationship with the investors, but who will be a guarantor for any loss that may occur in
relation to the principal amount or profit realisable from the investment. The operation of third party guarantee in
the Islamic capital market, particularly in the sukitk segment is relatively new compared to the conventional third
party guarantee model which is rooted in the economic, capital market and banking system since 1829 in New York
State (USA) when it was introduced (Fres-Felix, 1991: 7). Therefore, this makes a case for a research in this area in
search for a new model of guarantee in the Islamic capital market. This preliminary analysis will provide a better
grasp of the proper concept of third party guarantee and its application in the Islamic capital market. This study is
significant as it explores carefully selected classical and modern studies on the application of third party guarantee
in Islamic law. This unique approach to the study of third party guarantee provides a preliminary appreciation of
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the subject matter within the context of modern developments in the Islamic financial services industry.

With the increasing expansion of the Islamic financial products and services beyond its original base, many
jurisdictions across the world now explore the numerous opportunities provided by the Islamic capital market
products such as sukitk. Different types of sukitk are being used in the Islamic financial services industry based on
the endorsement of fourteen different types of sukitk by the Accounting and Auditing Organisation for Islamic
Financial Institutions (AAOIFI), an international-standard setting body in the industry (Khaleq & Richardson, 2006;
Maurer, 2010). Therefore, in order to complement the existing efforts in developing the Islamic capital market and
ensure the products being offered are not only Shari‘ah-compliant but also conventionally competitive, this study
explores the nature of third party guarantee in Islamic law and its application in the Islamic capital market with
particular reference to sukiik. This is because sukiik investment is a major milestone for the provision of capital for
long-term investments that conform with the principles of Islamic law (Abdel-Khaleq & Richardson, 2006).

Through the instrumentality of a literature survey, this study investigates the practice of the Islamic capital
market with a special focus on the third party guarantee in sukiik, such as sukitk al-ijarah (lease-based investment
certificates), sukitk al-mudarabah (trust partnership investment certificates) and sukiik al-istisna‘ (manufacturing
contract investment certificates). The modern Islamic capital market is still facing a major challenge relating to the
extent of permissibility of third party guarantee to promote commercially viable sukitk products. The literature
survey reveals that the underlying principle of any guarantee in Islamic law is that it is voluntary, wherein a
guarantor should not take any benefit from it, whether it is a financial benefit or otherwise. However, there seems to
be a perceptible disconnect between the views of the classical Muslim jurists and contemporary practices in the
Islamic capital markets, particularly in the structuring of sukiik transactions.

2. The Meaning of Guarantee in Islamic Law

From the juristic analyses, several meanings are attributed to the word “guarantee” (kafdlah). According to Shafi‘i
jurists, it refers to an undertaking or commitment to a right or debt that exists under another party’s obligation, or to
bring a guaranteed asset or guaranteed person who must be present at a specific time in a specific place face to face
(al-Khatib, n.d.: 37; al-Haitami, 2001: 294; al-Yamani, 2000: 303). From these definitions, one can deduce that
guarantee is a combined commitment between the guarantor and the guaranteed person in which both parties are
liable for the right or debt that is guaranteed, until it is settled. Furthermore, Maliki jurists are of the view that it is
an obligation that one party has taken towards the right of the other party. In other words, the guarantor has taken
upon himself the right of the creditor in respect of which both the guarantor and guaranteed person are responsible
(Al-Dasuqi, 1996: 537; Ulaish, 2003: 129). According to the Maliki jurists, a guarantee contract cannot exempt the
guaranteed person from the liability of the guaranteed asset (al-’Thsa’i, 1995: 22-23).

The Hanbali jurists consider the guarantee contract as a joint obligation of the guarantor and guaranteed
person in the commitment that exists over the guaranteed party. Therefore, the creditor’s right becomes the
obligation of both parties. The owner of the right can henceforth claim from either the guarantor or the guaranteed
party (Ibn Qudamah, n.d.: 590; al-Bahati: 2003: 242-243). The Hanbali jurists define guarantee as the combined
responsibilities of the guaranteed person and the guarantor over the guaranteed asset where both parties become
liable for the asset (al-Najar, 1996: 308).

The Hanafi jurists on their part define the guarantee contract as a joint obligation of the guarantor and the
guaranteed party (principal debtor) in the claim of the debt only. The creditor can claim the debt from both parties.
Nevertheless, he has no right to request payment of the debt from the guarantor; its payment is obliged only on the
guaranteed person (Al-Sarakhsi, 2001: 194; al-Kalibiili, 1998: 172; Ibn al-Sa ‘Ati, 2005: 439). Based on this Hanafi
jurists’ definition of guarantee, it is clear that the guarantor is only required to secure the debt, not to pay it. Its
payment falls under the liability of the guaranteed person. This is a clear departure from the earlier juristic
arguments presented above.

From the above definitions of guarantee from the four major Sunni schools of thought, it can be observed that
the majority of Muslim jurists (Shafi‘i, Maliki and Hanbali jurists) contends that guarantee is a combined obligation
of a right between the guarantor and the guaranteed party. In claiming his right, the creditor is entitled to claim
from either the guarantor or the guaranteed party, as long as the financial right is yet to be settled. By looking at the
definitions given by them, the guarantee contract does not absolve the guaranteed party from his liability. Thus, the
obligation is binding on both the guarantor and the guaranteed party until the debt obligation is settled. However,
according to the Hanafi’s definition of guarantee, the guarantor is only liable to make the debtor pay the debt
guaranteed by him. Thus, the creditor has only the right to demand the debt from the guarantor, but has no right to
demand payment from him. Hence, the definition of guarantee by the majority of Muslim jurists is preferable and
more appropriate to the contemporary practice of Islamic finance. This is also similar to the practice in
conventional commercial guarantee where the guarantor is obligated to pay the debt of debtor at maturity (Henkel,
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2014).

From the foregoing, according to the definitions given by Muslim jurists, the contract of guarantee is neither a
sale contract nor a transfer of debt contract. This is because when the terms and conditions of a sale contract have
been concluded and ownership is transferred, only the buyer takes the responsibility for the sold item. In a transfer
of debt contract, when terms and conditions of the contract are fulfilled, only the transferee is responsible for the
transferred item, the transferer is free from any obligation or liability. This means that in the sale contract and
transfer of debt contract only one party is bound by the contract, while in the guarantee contract both the guarantor
and the guaranteed person are bound by the right that is guaranteed. (Al-Dastiqi, 2003: 537).

Furthermore, contemporary Muslim scholars, such as al-Zuhaili (2006: 15), define guarantee as an obligation
to compensate a person financially due to the damage or loss that may be incurred to him from the act of another
person. His definition is comprehensive as it can cover any compensation, be it financial or otherwise. Mustapha al-
Zarqa (1997) defines guarantee as an act to undertake financial compensation for damage that may occur to another
party. Besides, Article 612 of Majallah al-ahkam al-‘adliyyah defines guarantee as: “The addition of an obligation
to an existing obligation in respect of the demand for a particular thing. That is, it is a contractual obligation where
someone joins another person and binding himself through an undertaking to meet the obligation which accrues to
that other person”. This includes self-guarantee, debt or tangible asset (Tyser, 1980: 90-91; al-Lubnani, 1920: 333;
Haidar, 2003: 724). Therefore, both parties are liable for the thing that is undertaken to be guaranteed until its
settlement is effected by one of them.

It is thus clear that the Islamic legal perspective of a guarantee represents a legal undertaking by a person of
an obligation due to another to pay or compensate a financial value or physical value for a damage or loss that may
occur to a third party. It is pertinent to note that the definition of guarantee by the classical jurists is not limited to
debt guarantee.

In a similar vein, the contemporary scholars’ definition is not confined to compensation for financial loss to
the other party.

As a result, it can be observed that the definitions of guarantee by classical and contemporary Muslim
scholars are not limited to debt guarantee, but generally include any compensation, either financial or physical, for
any loss or damage that may occur to a person or property.

3. The Nature of Third Party Guarantee in Islamic Law

Muslim jurists such as Ibn Rushd (1985), Al- Qarafi (2001), Ibn Al- Sa ‘ati (2005) and Ibn Qudamabh (n.d.), as well
as Al-Humamah Nizam (2000), discussed the types of guarantee, and the view of scholars pertaining to guarantee
and when the guarantor can demand that the guaranteed party refunds what he is owing. They also highlight the rule
of guarantee in financial matters by extensively discussing matters relating to guarantee in commercial transactions
and its permissibility, including whether the subject matter is known or unknown, forms of guarantee and the extent
to which it is valid. This is in addition to its rules in Islamic law, especially its concept and rule in the Qur’an, the
Sunnah and 'ijma‘, as well as the issue of guarantee in debts and services. They also discuss guarantee in lease
contracts (ijarah), particularly in such matters relating to the appropriate time for the lessee to guarantee the leased
asset. Their analysis on guarantee focused on general matters without further elaboration on guarantee in financial
matters. However, this can help to conceptualise guarantee and its role in contemporary Islamic finance law.

On the other hand, modern scholars such as Al-Khafif (n.d.), Al-Salas (1986), Al-Shubaili (2005), Musa
(2008) and Jubar (2003) discussed guarantee from both the Islamic and civil law perspectives, especially the use of
legal guarantee in debts, services and commercial matters. They discussed guarantee in investment accounts and
how the Islamic bank guarantees customers’ accounts in customer-banker relationships. They also highlight third
party guarantee in banking activities and discussed the different points of view of scholars from the Islamic legal
perspective. They extended their discussion to the concept of guarantee, types of guarantee, and the extent to which
it is permissible in Islamic law and its conditions, as well as the form by which it is contracted. They also discussed
guarantee in financial matters and highlight the approaches of scholars on this issue. Other issues discussed include
guarantee in debt and the right of guarantor to claim what he has paid on behalf of the debtor in case the payment is
made by the guarantor with or without the debtor's permission. Their approach is relevant to a more comprehensive
study of the modern application of guarantee in the Islamic financial services industry. However, Al-‘Ajulini
(2008: 299-301), Bek (1936: 183-198), Al-Khayat & Al-*Ayadi (2004) added another dimension to the conceptual
analysis of guarantee. In their individual unique manner, they discussed guarantee in debt and the use of multiple
guarantors to debt. They also highlighted the applicable ruling on guarantee in case of the death of the principal
debtor or guarantor, deferred and instant debt, and the time period within which the guarantor is to be discharged
from the legal guarantee. They examine the banking fatdwd pertaining to guarantee and the use of legal guarantee
in murdabahah sale. Even though their analyses focus on banking guarantee, the period of contract of guarantee as
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well as charging of a fee on guarantee, the conceptual basis of their comprehensive analyses provides a good
framework for the discussion on the permissibility of charging fees on guarantee.

From the perspective of contemporary Islamic investment accounts, al-MisrT (2009) examined guarantee of
investment accounts and argued that the bank should guarantee them for investors. In this regard, he examined the
opinions of Muhammad Baqir and Sami Hasan pertaining to guarantee of customers' deposit accounts and
investment accounts. He refuted their opinions and highlighted the opinions of classical scholars on guarantee and
identified when the guarantor may benefit from the investment account. He extends his discussion of guarantee by
permitting it with the charging of a fee, but without further elaboration on the subject. In addition, al-MisrT (2009)
further gave a new interpretation for the legal maxim: "Fee and guarantee are not combined," and discussed the
approaches of jurists to this legal maxim. He contended that in a situation where a lessee is requested to pay the rent
and the guarantee fee, it might not be appropriate to pay such rent and the guarantee fee for the leased item at the
same time. This new interpretation of legal maxim has far reaching implications on the nature and operation of
investment accounts in the modern Islamic financial services industry, particularly in jurisdictions such as Malaysia,
that have introduced new rules for Islamic investment account and Islamic deposit account as regulated under the
Islamic Financial Services Act 2013 (Act759).

4. Application of Third Party Guarantee in the Sukiik Market

While focusing on debt-based transactions, it will be interesting to consider how a legal guarantee is applied,
particularly in the Islamic capital market. Abdul Mawjid, et al (2002) discussed the contract of legal guarantee in
debt and provided a comparative analysis on the definition of guarantee from the views of the four Sunni schools.
The interesting part of their work is the discussion on a legal guarantee against market misrepresentation (daman al-
dark) and its dynamics within the contemporary Islamic banking industry. Daman al-dark is a form of legal
guarantee that the subject matter of a contract is unencumbered. They highlighted the contemporary practice of
guarantee in conventional banking and Islamic banking and for investment funds, the differences between the two
practices regarding the types of investments and investors. Their contribution is useful in understanding the basic
concept and principles of guarantee in conventional, Islamic and investment banking. From the perspective of
specific Shari‘ah-compliant modes of financing, Al-Kasani (2005) discussed a situation when a guarantor can return
to a guaranteed person for a refund. He further discussed muddrabah, and the guarantee of principal amount of
muddrabah capital provided by the rabb al-mal. Al-Nawawi (2000) and al-Babarti al-Hanafi (2007) also discussed
the use of guarantee in muddarabah and ijarah contracts, though their works are limited to classical mudarabah and
ijarah. Similar analyses are found in related studies by *Abu Ghuddah (1998), Aba Sulayman (1992), and Salam
(1984). These classical analyses serve as a good basis for the modern conceptualisation of sukiik al-mudarabah and
sukitk al-ijarah.

4.1 Studies on Sukuk without Third Party Guarantee

With a focus on Islamic capital market products, al-Qarah Daghi (2004) discussed the definition of sukitk al-ijardh
and its unique peculiarities. He also discussed the rules of leasing in Islamic law and the differences between sukiik
and bonds. He argued that the former is based on risk sharing while the latter is based on risk transfer. In
conventional bonds, the principal amount invested is guaranteed plus the interest. His discussion also covers the
guarantee of the principal investment in sukik al-ijarah or sukitk al-muddrabah without any negligence or
transgression, which is forbidden in Islamic law (al-Qarah Daghi, 2004). The resolution of the Islamic Figh
Academy of the Organisation of Islamic Cooperation (OIC) on sukiik al-ijarah states that it is impermissible for the
issuer of sukitk or the manager to guarantee the original price of the sukiik or any profit. However, if the leased
asset is destroyed completely or partially, the liability (ghurmuhd) is on the sukitk holders (Majma‘ al-Figh al-
’Islami, 2004).

Al-Samiriti (2004) discussed the importance of ijarah in financing a project, particularly sukitk al-ijarah in
investment and development of the economy of a country. He explained that the government, public companies,
and Islamic banks can issue sukitk al-ijarah in order to provide job opportunities for citizens, thereby enabling the
fund owners to invest their funds in projects that are of benefit to the people. This is because most types of sukiik
al-ijarah preserve the underlying asset which makes the sukiik transaction fully Shariah-compliant and this makes
the sukitk certificates tradable in the Islamic capital markets. He further discussed the types of sukitk al-ijarah, as
well as their particularities and their flexibility in financing a project. He highlighted the rules and principles of
Islamic law in relation to sukitk al-ijarah. His discussion covers the process of issuance, trading and redemption of
sukitk al-ijarah, as well as the circumstances of marketing sukitk al-ijarah in countries that pioneered the issuance of
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sukitk, such as Malaysia and Bahrain (Al-Samiriti, 2004). A fundamental limitation of his study is that he did not
discuss the application of third party guarantee in sukitk al-ijarah, which is a crucial issue in the structuring of this
type of sukiik.

Similarly, Koutoub (2004) discussed the importance of sukiik al-ijarah for increasing and developing the
capital of investment, as well as the concept of sukitk al-ijarah in financing a project. Furthermore, he discussed the
concept of securitization in the economy and further explains the forms of sukitk al-ijarah according to its
subscriptions or offering and rules of issuance and circulation of the sukitk (Koutoub, 2004). He concludes his
analysis by giving suggestions for contemporary financial institutions and corporations to innovate new forms of
sukiik in order to face the increasing challenges in the financial system (Koutoub, 2004). His work is useful in
highlighting the concept of sukiik al-ijarah in Islamic law, the economic aspects of it, as well as the concept of
securitization of sukiik al-ijarah. He did not however extend his discussion to guarantee of this type of sukitk. This
leaves a significant gap for further studies in this regard. A similar literature gap is also contained in related work of
al-Taskhiri & al-Mablagi (2004) which also comprehensively discussed sukitk al-ijarah without any reference to
third party legal guarantee.

Hammad (2004) discussed the economic and financial benefits of sukitk al-Ijarah and referred to the views of
some economists and researchers on the relevance of this type of sukitk in formulating the monetary policy of a
country. Thus, the government of a country needs financial stocks to ensure price stability for sound and robust
monetary policies. In such a way, sukitk al-ijarah is suitable for financing a huge number of projects that a country
needs to finance which will be of benefit to the public. In addition, sukitk al-ijarah can be used as a financing
instrument for Islamic banks to cater for their liquidity needs. They can issue sukitk al-ijarah in proportion to
finance a leased asset that they will manage in order to retrieve what they have expended, so as to reuse the funds to
finance other projects (Hammad, 2004: 13-51). In addition, the financial market and the money market need various
existing and perpetual financial stocks, especially financial stocks that have regular revenues and less risk so that the
market can return to those stocks in order to specify the revenues of higher level of risk which appears normally in
the stocks. Furthermore, he discussed the contemporary practice of sukiik al-ijarah in Bahrain and revealed that the
government guaranteed the original price of this sukiik at the conclusion of issuance. This included continuous lease
of the sukitk asset during the period of the lease stated in the prospectus. His discussion covers the views of scholars
on this type of sukitk. However, he did not discuss whether the government’s guarantee for this sukiik al-ijarah is
permissible in Islamic law or not and how it was carried out. His work would be very useful for this study because
it is on sukitk al-ijarah and its contemporary practice, and it provides a good basis for the discussion on the
application of third party guarantee for the sukiik.

4.2 The Use of Third Party Guarantee in Structuring Sukuk

While the previous studies reviewed above have discussed the dynamics of specific types of sukiik, they have not
specifically addressed the use of third party guarantee in structuring sukiik. This subsection explores relevant
literature on the use of third party guarantee in some speicifc types of sukiik. Najadat (2007) and Ibrahim (2004)
discussed the concept of contract of guarantee from the Shari‘ah and civil law points of view. Their separate but
related discussions contain the issue of guarantee in sukuk al-mudarabah, and highlight resolution no. 30/5/4 of the
Islamic Figh Academy pertaining to voluntary third party guarantee in sukuk al-mudarabah. Similarly, al-Salami
(1988) and Hasan (1988) discussed the structure of sukitk al-muddrabah and the application of third party guarantee.
They highlighted the opinions of jurists on guarantee of principal amount of sukitk al-muddarabah and concluded
that it is permissible for the government to guarantee the principal amount or a portion of profit in order to
encourage investment. Their discussion favours the permissibility of voluntary third party guarantee so as to
promote and develop the economy of a country.

From a different but related perspective, al-Min (1988) discussed the forms of sanadat al-muqaradah (which
is another name for sukiik al-muddrabah), as offered by the Jordanian Ministry of Endowment based on the extant
civil law in the country. He concluded that the government of Jordan may guarantee the sanadat al-muqdaradah and
return to the mudarib for reimbursement. However, one may argue that this governmental legal guarantee for the
capital of the investment is impermissible in Islamic law because it is in reality a guarantee of the investee
(mudarib) for the investment account which jurists unanimously considered as impermissible. In addition, he
discussed the maturity period of sanadat and highlighted the way these sanadat are transacted and the way in which
the issuers refund the money to the investors at the maturity of the period. Apart from his analysis on sanadat al-
mugqaradah, al-Min (1988) also discussed sanadat al-istithmar (investment certificates) generally as practiced in
Jordan. One important aspect of his analysis is the discussion on the rules of muddrabah and circumstances where
the mudarib will be liable for guarantee of a loss caused by failure of the investment. He concluded the study that
naming this type of sukitk as sanadat al-mugdradah does not make such investment product lawful since he
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believed the investment certificates were transacted is not Shari‘ah-compliant because they are based on ribd (Mani,
1988).

Conversely, Hamud (1988) contended that sanadat al-mugaradah is a new form of investment which
facilitates investment opportunities, exchange of transactions and a means of encouraging investments in a project
that will serve the interest of the public. He argued that the sanadat of financing and certificates of investment
which the government issued may be converted to sanadat al-mugaradah which are in conformity with the
principles of Islamic law by specifying the amount of the project. However, investment of those sanadat in the
public interest in order to get the benefit from the remaining value of the sanadat as debt on the issuer or his agent
might amount to a transaction that contravenes the principles of Islamic law, because the debtor may be requested to
pay additional money to the creditor. He added that it is permissible for the government to undertake to buy the
sanadat al-mugaradah that may be issued by institutions such as Endowment Institution and Public Corporations, as
this will encourage the investors to participate in the development of the economy. It will also attract saving funds
to be invested in the projects of a country. His work mostly focuses on the investment of sukiik and its forms in
financing a project but it is very useful in understanding the dynamics of the commitment of the government to pay
back the price of sukitk al-muddarabah at the maturity of the period.

Al-*Abadi (1988) examined sanadat al-mugdradah and the difference between them and other types of
sanadat. He also discussed the importance of sanadat al-mugdradah and their role in the development of the
economy in contemporary Muslim societies. He argued that the benefit of sanadat al-mugaradah will be fully
realised when they are used to finance big projects and long-term investment, which are vital to the growth of the
economy of any country. This type of investment is Shari‘ah-compliant as it is free from ribd. Therefore, those
sanadat can be considered an alternative to conventional bonds, which are based on riba. His discussion also
covered the way and manner in which the jurists legalised these types of sanadat al-mugaradah. The other issues
discussed in his work include the relationship between the subscribers and issuers of those sanadat and also when
the mudarib will be liable for any loss incurred in the investment. He reiterated that the jurists unanimously agree
that a muddrib cannot guarantee any loss from the mudarabah investment, unless it is due to negligence or a
transgression.

5. Charging Fee in Third Party Guarantee in Sukiik Transactions

It is worthwhile to assert that contemporary scholars discussed legal guarantee in general terms in the relationship
between the guarantor and guaranteed party. They also analysed third party guarantee in financial transactions as
applicable to contemporary Islamic capital market. Based on current knowledge, it seems that only a few scholars
have discussed the application of third party guarantee in sukiik al-ijarah and sukiik al-mudarabah. However, for
sukitk al-istisnd‘ there are some studies that discuss this issue such as Kamil (2007). Furthermore, it can be
observed that both classical and contemporary scholars agree that guarantee is a voluntary task in which the
guarantor should not take any fee from it, with the exception of the following scholars: Hammad (2001), Al-Zuhaili
(2003), and the ruling of Shariah Advisory Council of the Malaysian Securities Commission.

Hammad (2001) discussed third party guarantee and concluded that it is permissible to charge a fee. He
highlighted the views of the jurists on the fee that is taken on guarantee and contended that the opinion of jurists
who disallow the taking of fee on guarantee is invalid. He concluded his analysis that charging a fee on guarantee
may be allowed with certain conditions, among them being that it is permissible for the guarantor to charge a fee for
a legal guarantee if he has paid or settled the debt immediately on behalf of the principal debtor. This is because the
guarantor had paid the debt on the spot without any delay which can be considered as a service which he performed
on behalf of the principal debtor. Therefore, the guarantor has the right to charge a fee for that service. He
however argued that if the guarantor paid the debt on deferred payment, it is impermissible for him to charge a fee
on the guarantee. On his part, Al-Zuhaili (2003) examined the issue of guarantee in financial matters and the way it
is being applied in modern commercial transactions. He emphasised that it is permissible to charge a fee for a legal
guarantee in order to meet the necessity, if the principal could not find a voluntary guarantor. Furthermore, the
Shariah Advisory Council of the Malaysian Securities Commission in its 36" meeting held on 6™ February 2002,
resolved that charging a fee for a third party legal guarantee is permissible (Securities Commission Malaysia, 2002).
It might be appropriate for Shari‘ah scholars to consider each of the fourteen sukiik recognised by AAOIFI in their
own regard. The nature of each sukiik transaction will determine whether it is appropriate to charge a fee for a third
party legal guarantee or not.
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6. Conclusion

In conclusion, it can be observed that most of the existing literature on this theme focuses on guarantee in general.
Classical and contemporary jurists agree that guarantee should be done voluntarily, with the exception of Wahbah
al-Zuhaili, Nazth Hammad and the Shariah Advisory Council of Malaysian Securities Commission. Even though the
literature on sukitk generally has mushroomed over the last decade, much attention has not been given to the
application of third party guarantee in Islamic capital market, particularly in sukitk transactions. Therefore, there is
a crucial need to conduct further research on this subject in order to determine a clear position on Shari‘ah on the
issues raised.

Therefore, it is appropriate for future research to examine the application of third party guarantee in sukitk al-
ijarah, sukitk al-muddrabah and sukitk al-istisna“ in leading Islamic finance jurisdictions, particularly in Malaysia
and Bahrain. In this regard, the extent of application of third party guarantee in each of the sukiik structures needs to
be closely examined.

Finally, the preliminary findings from the literature surveyed include: the use of third party guarantee is
permissible in Islamic law; even though such legal guarantee is permissible, it should be done voluntarily; no fee
should be charged for a legal guarantee when the concept is used in structuring sukitk products. However, for sukiik
al-istisna“, a compensatory fee might be introduced in the structuring to cater for a situation where the contractor
fails to deliver the subject matter of the contract based on the contractual due date which has led to some sort of
damage on the part of the contractee.
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