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Exposition and Comparison of the Philosophy of Punishment in
Islamic and Positive Laws
Eksposisi dan Perbandingan Falsafah Hukuman Dalam Undang-

undang Islam dan Positif
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Abstract

In this paper light is shed on the philosophy of punishment in Islamic and
positive laws and a comparison between them is accomplished. In brief, the
conclusion of the exposition and comparison is that issue of infallibility of
Shari‘ah and its nobleness are the distinguishing marks between Islamic and
positive laws. This led to further differences. The first difference is that the
punishment in positive laws is in accordance with the stipulated goal, that is,
the goal is set first and then the punishment is formulated in that light. That is
why whenever any new school of thought appears based on some ideology,
differences emerge in punitive legislation. Islamic penal system is, however,
immutable and infallible. There is a need to know its objectives and wisdom
so as to in order to tackle new emerging issues. The nobility of the philosophy
of punishment in Islamic law stems from the nobility of its source and that is
no one but the Creator of human beings. The punishment in the positive law,
on the other hand, relies on the philosophy that is based on the experiences of
the authors of these laws. And these experiences are limited and their rulings
are relativistic. Applying Islamic legal punishments are, therefore, more
legitimate, even though their essence and philosophy are not fully grasped.

Key words: Philosophy of Punishment, Islamic Law, Positive Law, Punitive
Legislation.

Abstrak

Dalam karya ini, sedikit ilmu diberikan mengenai falsafah hukuman dalam
undang-undang Islam dan positif(dunia) dan perbandingan di antara mereka
dilaksanakan. Secara ringkas, kesimpulan penjelasan dan perbandingan adalah
bahawa kesempurnaan Syariah dan kemuliaannya adalah tanda yang
membezakan undang-undang Islam dan positif. Ini mengakibatkan perbezaan
yang berlanjutan. Perbezaan pertama adalah bahawa hukuman dalam undang-
undang positif adalah selaras dengan matlamat yang ditetapkan; matlamat
ditetapkan terlebih dahulu dan kemudian hukuman itu dirumuskan
berdasarkannya, disebabkan itulah apabila mana-mana mazhab yang baru
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muncul berdasarkan beberapa ideologi, perbezaan akan timbul dalam
perundangan punitif. Manakala sistem penal Islam adalah tetap dan sempurna,
walaupun keperluan untuk mengetahui objektif dan falsafah dirasai bagi
meneruskan secara tepat dalam menangani insiden baru. Kemuliaan falsafah
hukuman dalam undang-undang Islam berpunca dari sumber kemuliaannya
dan ia bukan sahaja sesiapa tetapi ia adalah Pencipta manusia. Hukuman
dalam undang-undang positif sebaliknya bergantung kepada falsafah yang
berdasarkan pengalaman pengarang undang-undang ini. Dan pengalaman ini
adalah terhad dan hukum mereka adalah kerelatifan. Mengaplikasikan hukum
undang-undang Islam adalah lebih sah walaupun intipati dan falsafahnya tidak
digenggam dengan sepenuhnya.

Kata Kunci: Falsafah Hukuman, Undang-undang Islam, Undang-undang
Positif, Perundangan Punitif
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