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HARMONISING THE USE OFLIVINGTRUSTASAN INSTRUMENT
FORISLAMIC ESTATE PLANNING INMALAYSIA

Akmal Hidayah Halim
1. Introduction

Some individuals consider that the Islamic law of succession would
in their particular circumstances, limit their freedom of choosing their
own successors and produce inappropriate distribution of their estate.
Hence, several alternatives have been utilized to avoid the application
of'the Islamic law of succession to some or all of the property. In this
context, the use of living trust is advocated as one of the alternatives
to be considered for [slamic estate planning in Malaysia which permits
a person to transfer ownership of his property from his individual
name into a trust controlled by him. This instrument permits the person
who creates such a trust ‘the settlor’ to retain complete control and
enjoyment over the trust property during his lifetime, while securing
the transfer of the property to chosen successor after his death ina
manner which completely avoids the law of succession.

As a mere avoidance of the law of succession does not invalidate an
instrument which is otherwise valid under the Islamic law,' there is a
pressing need to determine the validity ofa living trust as an instrument
for Islamic estate planning. This is due to the reason that its constitution
seems to be inconsistent with the Islamic law on gift and succession,
especially when the beneficiary is a person who has the legal capacity
to own property and who may be one of the legal heirs of the
deceased-settlor. Hence, this paper aims at examining the execution
of living trust by Muslims in Malaysia so that the rights of the
beneficiaries under such a trust are legally ascertained according to
the Islamic law. The discussion will focus on the constitution of living
trust and the applicable law relating to trust in Malaysia. The trust in
Islam together with the Islamic law on gift and succession will also be
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