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Chapter 5

Formation of the Concept of Istihsan in [slamic Law
Saim Kayvadibi

Abstract

The concept of istihsin (Juristic preference) played a crucial
role in intellectual heritage of the history of Islamic law and the
development  of  Islamic  legal reasoning through putting
human’s contribution into  judgments based on primary
principles of sccuring case and avoiding hardship. In the
process of formation of 1stihsan, the concept of giyis (analogy)
was the main factor. When the result of qiyas would cause
hardship to the people. the concept of istihsdn was applicd
giving preference 1o unconsidered cvidence which may
cradicate hardships. No technical definition of istibsan have
reached us from the very early Islamic legal history, despite the
notion of istihsan has been used throughout the history of
formation of Islamic law.

This paper intends to investigate empincally the historical
journey of istihsan which was applied rescarching its traces
throughout the history of Islamic legal reasoning and critically
discuss their applications in Islamic law giving special emphasis
on relationship with the coneept of qiyas.

Introduction

One of the main reasons for the creation of man is to bring the
best judgment for the people: “God is beautiful and likes
beautiful deeds™403 to serve Him first then to discover the

M Ouruni51/56





