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_________________________________________________________________________________________ 

 

Abstract: In order to realise the full potential of waqf as a sustainable means of supporting 

different sectors, inactive and unproductive waqf assets are in need of being turned into income 

generating and self-sustaining entities. Means of investing and utilising waqf properties have 

to be developed and diversified, within the broad context of the Islamic transactional modes. 

However, due to the distinct nature of waqf as a charitable institution, special care should be 

taken of the relevant Islamic guidelines in devising modes of financing and investment for 

awqaf. The distinct features of waqf that demand special consideration with regard to financing 

include the particular nature of the ownership of waqf and the resultant restrictions on co-

ownership of waqf assets and transfer of their ownership, directives regarding the period they 

could be leased and the nature of the rental, permanency of waqf, responsibilities of the 

caretaker or trustee that involve his management of the waqf only in a manner conducive to its 

best interest etc. The current paper attempts to study some of these vital issues from an Islamic 

legal perspective, that are crucial for the integrity of waqf assets.   
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___________________________________________________________________________ 

 

1. Introduction 

 

The ideal envisaged in the Islamic institution of waqf is that it should effectively support the 

objectives in its creation while providing for its own preservation and continuation. With a 

waqf sector functioning robustly and effectively, social activities that had taken to reliance on 

other means in the recent past could be expected to return to a waqf-based footing, which would 

signify an important advancement. The specific nature of the institution of waqf embodies 

certain distinct features that set it apart from other entities belonging to the category of 

charitable activities. These distinct features dictate that some important adjustments are made 

to common financing methods so that these could be adopted in financing waqf projects in an 

acceptable manner. Some financing methods that are applied to ordinary projects may not suit 

waqf financing at all, due to their incompatibility with the nature of waqf as upheld in Islamic 

law.1 

 

This paper examines the structures for financing and investment that have been proposed in the 

recent past for revitalising unproductive waqf assets and are currently in vogue. It discusses 

 
1 This is an updated and modified version of the author’s paper titled “Development of Dormant Waqf properties: 

Application of Traditional and Contemporary Modes of Financing” published in the IIUM Law Journal, vol. 18, 

No. 1, (2010). 
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factors peculiar to waqf assets that demand consideration when employing different financing 

structures, and attempts to highlight important aspects and possible Shari’ah concerns, together 

with possible alternatives. 

 

2. Shari’ah aspects of importance in structures for reviving awqāf 

 

Diverse structures evolved by contemporary Islamic scholars for facilitating financing and 

investment in various forms of projects and ventures include many formats based on 

mushārakah, mudārabah, ijārah, istisnā’, murābahah, and different combinations of these 

modes, as well as securitization of assets based on some of them. These have been popularly 

used for financing trade, agriculture, import and export, housing, manufacturing, husbandry etc 

by modern Islamic financial institutions. Although most waqf institutions fall under these 

categories, the above methods could not be applied in financing waqf projects in a straight 

forward manner in some instances. This is because of the specific nature of the institution of 

waqf which embodies certain distinct features that set them apart from other entities belonging 

to the same category. These distinct features dictate that some important adjustments are made 

to some financing structures so that these could be adopted in financing waqf projects without 

an objection. Some other structures that are applied to ordinary projects may not suit waqf 

financing at all, as these go against the very nature of waqf as upheld in Islamic law. The distinct 

features of waqf that demand special consideration with regard to financing include the 

particular nature of the ownership of waqf and the resultant restrictions on co-ownership of 

waqf assets and transfer of their ownership, directives regarding the period they could be leased 

and the nature of the rental, permanency of waqf, responsibilities of the caretaker or trustee that 

involve his management of the waqf only in a manner conducive to its best interest etc. Of 

these aspects, the issue of ownership of waqf assets is explored hereunder due to its special 

relevance, with attention to its effect on the possibility and nature of adopting various methods 

of financing. 

 

2.1 Title to waqf property 

With the conversion of an asset into a waqf, it ceases to belong to the previous owner, in the 

majority of the schools of Islamic law. It is referred to as an asset retained in the ownership of 

Allah ta’ala, which means that the previous owner no longer enjoys its ownership. However, 

the ownership of the asset does not pass on to another, and the asset remains in an ownerless 

state (Al-Zuhayli, 1993). Thus, with the creation of the waqf, the donor, i.e. the previous owner 

loses the power to transact on the property, and is required to devote its utility or income 

towards the specified cause. Based on this, waqf is defined by the majority of scholars as 

“retaining a property that could be utilised while its corpus remains intact, by barring the 

possibility of the donor or any other person transacting on its corpus, towards an existent and 

permissible (charitable) avenue, for gaining proximity to Allah ta’ala.” This highlights that the 

asset leaves the ownership of its donor in a final manner, he being no longer permitted to 

transact using it, through selling, gifting or bequeathing it. Retention means that it is prevented 

from being owned by any party and becoming the subject matter of a transaction affecting its 

ownership. This meaning is upheld by the majority of the Hanafi jurists, and the Shafi’i and 

the Hanbali schools (al-Maqdisi, 1992; al-Marghinani, n.d.; al-Sharbini, 1998). 

 

Imām Abū Hanīfah has upheld the position that waqf entails directing the usufruct (i.e. utility 

or benefit) of the property in a charitable avenue while the owner retains its ownership (al- 

Marghinani, n.d.). Thus, it remains in the ownership of the donor, who is free to reclaim it. The 

waqf becomes irrevocable only in certain specific instances such as through a court order, or 

in the case of a mosque, when people start offering prayers in it. However, many scholars of 
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the Hanafi schools have given preference to the majority position aforementioned. It is reported 

from Imām Mālik that according to him the ownership of the usufruct of the property alone is 

transferred to the specified beneficiary, up to a defined period (al-Dardir, n.d., p. 76). This 

indicates that the owner directs the income or usufruct of the asset in a charitable avenue, while 

retaining the ownership and disallowing any transaction taking place on it. According to this 

position, permanency and everlastingness of the waqf is not required, as it could be for a 

specified duration. It also dictates that one who owns only the right to the usufruct, such as a 

lessee, may create a waqf based solely on the usufruct. 

 

Different conceptions of jurists with regard to the essence of waqf in the above manner, based 

necessarily on their interpretation of various prophetic traditions and narrations from prophetic 

companions, has given rise to divergence in the approaches adopted by them in deriving rulings 

pertaining to various aspects of waqf. However, the majority of scholars, represented in this 

case by the Shāfi’i, Hanbali and some Hanafi jurists, consider waqf similar in some respects to 

gift and charity, in that its ownership is severed from the donor in a final and irrevocable 

manner. The waqf transaction is binding, and the donor does not have the right to annul it or 

reclaim the asset. The position of the Māliki jurists is close to this in that the waqf may not be 

annulled by the donor, despite of their validation of waqf for a limited duration. 

 

2.2 Relevance of ownership of waqf on financing and investment 

The fact that the waqf is not in the ownership of anyone and that no party can gain its ownership 

through any contract is of profound importance in devising structures for financing and 

investment of awqāf. It is essentially impossible to transfer the ownership of a waqf asset to 

another by any means in normal circumstances. This fundamental position dictates that any 

financing mode that involves the sale or transfer of the waqf asset to any party is not admissible. 

Thus, modes such as sale on instalment through instruments such as murābahah and lease 

ending in transfer of ownership, i.e. ijārah muntahiyah bi al-tamlīk as upheld by contemporary 

Shari’ah scholars, cannot be employed for investment of awqāf, as both of these formats 

require the transfer of ownership of the leased or sold asset, which is not feasible in the case of 

waqf. Due to the above reason, such formats could be applicable only in certain areas of waqf 

financing where the waqf seeks to acquire assets, or when normal properties owned by the waqf 

are to be disposed of through these modes. 

 

It should be noted that apart from the property that has been converted into a waqf by the 

donors, there could be other assets owned by the waqf, which themselves are not waqf. This is 

possible through the waqf acquiring assets needed for various purposes through the income 

accruing to it. For instance, a masjid and its land which may constitute a waqf due to their 

having been converted into waqf entities by the donors, may own various items needed for 

maintenance and upkeep of the waqf and for other purposes, that had been purchased possibly 

through the income received from other waqf properties assigned to the masjid. Alternatively, 

cash donated to the masjid may have been used for purchasing such items, or they may have 

been received as donations from the public, not necessarily stipulating that these be made waqf. 

These items that are themselves not waqf assets may be sold or disposed of in any suitable 

manner. This makes it clear that although financing modes that require acquiring or transfer of 

ownership of waqf properties themselves may be inadmissible, such methods could be validly 

employed for financing and investment using other assets owned by the waqf. 

 

2.3 Mushārakah and ownership of waqf assets 

The unfeasibility of gaining ownership of waqf assets also dictates that joint ventures where a 

part of the waqf property may become jointly owned may not be created based on such 
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property. Therefore, financing modes based on mushārakah where the procedure involves the 

waqf property, e.g. land, being contributed as the capital of the venture while the monetary 

capital necessary is invested by the financial institution, are not practicable in the case of awqāf. 

This is because, even according to the Māliki position that recognises the validity of 

contributing illiquid capital, i.e. capital in kind, in forming joint ventures, a sale is held to takes 

place concurrent to the contract of shirkah. Māliki theory holds that with the finalisation of the 

contract, an undivided share of the capital input of each partner is sold to the other against a 

similar share in the latter’s capital (al-‘Abdari, 1398H, p. 123). This is based on the fact that 

the Māliki school perceives shirkah in essence to consist of agency and sale (al-Kharshi, 1997). 

The second position adopted by the Hanbali school that holds contribution of capital in kind 

admissible, too, regards that with the finalisation of the contract of partnership, the capitals 

contributed by each partner become mutually owned. Thus, in the context of partnerships 

involving capital, Hanbali theory maintains that the contract of shirkah results in each partner 

becoming the owner of half the capital input of the other (Ibn Qudamah, 1992, p. 128). 

Therefore, entering into modes based on mushārakah always involve the establishment of joint 

ownership on the capitals contributed by the partners, where each partner becomes the owner 

in part of the other’s capital. In the case of the Hanafi school, although such common ownership 

over capital is not created in mushārakah, where the capital of one partner comprises illiquid 

assets, a mutual sale involving the exchange of parts of the capitals is necessary in order to 

create the joint capital base (Ibn al-Humām, n.d., p. 174; Ibn ‘Ābidīn, 1979, p. 310). 

Mushārakah is otherwise unfeasible in this instance. The position of the Shāfi’i school too 

envisages such a sale (al-Nawawi, n.d., p. 509). Since transactions involving the ownership of 

capitals are thus a necessary part of creating mushārakah ventures, the latter cannot be done in 

a valid manner as far as waqf assets are concerned. 

 

This fact demands that when mushārakah based formats are to be adopted for financing and 

investment of waqf assets, the contribution of the waqf towards the venture be made through 

the income derived from the waqf, or through other liquid funds that have been contributed to 

the waqf, however, not by way of turning them into waqf endowments. Alternatively, where 

illiquid capital is to be contributed towards the mushārakah, they should be such assets that are 

owned by the waqf which are not waqf entities themselves. 

 

2.4 Mushārakah mutanāqisah and waqf ownership 

The above is also true of mushārakah mutanāqisah or the decreasing partnership structure, that 

has been upheld by various bodies of contemporary scholars as a suitable platform for financing 

awqāf, as explained below. To illustrate, let us suppose that some commercial properties 

comprising shop lots form a waqf, which the management of the waqf is interested in utilising 

for the purpose of initiating a business venture run by the waqf itself, instead of leasing the 

shops to other businesses. A mushārakah mutanāqisah could be proposed for establishing the 

business in joint partnership with a financial institution for sharing the revenue earned, where 

after the business starts functioning in a regular manner, the waqf could resort to purchasing 

the share of the financial institution gradually, until the whole venture is owned by the waqf 

solely. Here, in contributing capital towards the formation of the joint venture, the waqf may 

not count the shop lots as its share of the joint capital due to the above objection, viz. The 

mushārakah format entailing the partners acquiring ownership of a portion of each other’s 

capital. Adopting mushārakah mutanāqisah would automatically give rise to the financial 

institution gaining the ownership of a part of the shop lots proportionate to the value of the 

capitals invested. This being impossible in the case of waqf property, this structure may not be 

adopted in this manner in the current instance. Therefore, the contribution of the waqf towards 

the venture should be sourced from liquid funds that belong to the waqf. 
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It should be noted that converting buildings and infrastructure into capital contributions in 

mushārakah based joint ventures carries some fundamental weaknesses from a Shari’ah 

perspective, even when waqf property is not involved. The partners become the joint owners 

of the capitals of each other, which leads to the buildings becoming partly owned by the other 

partner, usually a financial institution. Repurchase of the bank’s share becomes necessary at 

the winding up of the venture. However, since this aspect of the transaction is not documented, 

it remains a hidden factor that is almost totally ignored in mushārakah ventures financed by 

Islamic banks. This could result in the mushārakah taking the form of a mere financing 

arrangement, where the reality of the joint participation platform is downplayed to a great 

extent. 

 

2.5 Securitization and waqf ownership 

The issue of ownership arising in awqāf also places financing through securitization strictly 

outside the ambit of possible means of financing and investment. Securitization as is currently 

adopted by Islamic financial institutions for financing large scale business ventures usually 

takes the form of securitization of ijārah assets or other income generating property. When the 

underlying pool of assets consists of properties that have been leased out, the process involves 

the ownership of the pool of assets being divided into equal units, that are sold to potential 

investors at a fixed sum. The investors who purchase these units are issued a bond or certificate 

usually referred to as sukūk, indicating their investment in the project and evidencing the extent 

of their ownership in the pool of assets. The rental income from the leased assets is forwarded 

to the owners of sukūk, proportionate to their ownership. By this means, the cost of establishing 

a large scale ijārah venture are collected upfront with a profit. Regardless of the diverse issues 

of Shari’ah importance raised in this procedure both on the theoretical basis as well as the 

process of its practical implementation, its application in the case of waqf properties is not 

possible due to the question of transfer of ownership. Where the underlying ijārah assets 

comprise waqf property such as apartments, commercial buildings or land, these may not be 

securitized, as the transfer of their ownership is unfeasible. 

 

3. Modern means of financing waqf projects 

 

With neglect in the maintenance and development of awqaf leading to the near-abandonment 

of this important avenue in supporting various fields of religious, social and economic 

importance over the latter centuries, the need was felt to explore and devise additional means 

for exploiting awqāf and making better use of them. This has led contemporary scholars to 

considering certain additional formats that could effectively finance the development of awqāf, 

so that they could contribute effectively in raising the socioeconomic level of Muslim 

communities. Salient features of some prominent modes that have been suggested for this 

purpose and are currently in practice in various parts of the world are discussed below. 

 

3.1 Decreasing partnership 

Several studies undertaken by the Islamic Development Bank as well as other scholarly bodies 

had recommended the decreasing partnership structure as a platform especially suitable for 

financing different waqf projects. Two conferences organised by the Islamic Research and 

Training Institute (IRTI) on managing and investing waqf assets that were held in 1984 in 

Jeddah upheld the application of two modes, viz. istisnā’ and decreasing partnership for 

financing awqāf. Briefly stated, this structure involves the bank initiating a partnership with 

the waqf to undertake a profit making venture with an agreement to divide the return on the 

basis of the proportion of participation. The waqf purchases the bank’s share in the joint venture 

on a staggered basis, until the total ownership is gained by the waqf. 
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The primary concept of decreasing partnership involves the joint purchase of an asset or a 

venture by two parties, on the assurance given by one of them that the share of the other in the 

asset or the venture would be purchased by the former in stages. Due to the fact that the share 

of one party, usually that of the financial institution, decreases gradually as a result of the 

consecutive purchases by the other, this structure has been referred to as mushārakah 

mutanāqisah or decreasing partnership. Based on the common ownership of the parties, any 

revenue through the asset or the venture would be shared between them. When this structure is 

adopted for procurement and development of assets and real estate, the additional feature of 

ijārah is usually seen to be incorporated, however, as an independent contract. The share of 

one partner, i.e. usually that of the Islamic bank, is leased to the other at a fixed rental. With 

the progressive purchases of the client that result in the reduction of the bank’s share, the rental 

too is reduced. This is achieved through the bank providing an undertaking at the outset that if 

the client purchases the bank’s share in portions, the rental would be reduced accordingly. With 

the client’s purchase of the bank’s share completely, the ijārah terminates and the relationship 

comes to an end (Sadique, 2007). 

 

The forms advocated by contemporary scholars for decreasing partnership are various, all of 

which share in the formation of an equity relationship at the outset, over tangible assets or in a 

joint venture. The structure for facilitating acquisition of assets usually functions in the manner 

given above, i.e. through an initial joint purchase of an asset, where the undivided share of the 

bank is leased on ijārah to the client, while the client continues to purchase the share of the 

financier in equal units, which also results in the rental decreasing accordingly, until the whole 

asset is owned by the client. In a variation of decreasing partnership advocated for joint 

ventures, the purchase of the share of the financier, i.e. the bank, is prescribed to commence 

after the venture had started to function in a steady manner and the objective of the venture had 

been achieved, e.g. the establishment of a functioning supermarket. Each partner is given total 

freedom to sell his share in portions to the other, or to a third party. In another variation 

recommended for joint ventures, a portion of the profit or net return through the project 

remaining after the client and the bank had claimed a part of the profits at each profit loss 

calculation is set aside for the purchase of the share of the bank. Thus, the net return is divided 

into three portions in this model, where a portion is allocated for the ultimate secession of the 

bank from the venture (al-Khudayri, 1995). A variation of the same structure suggests that after 

the bank had secured its share of profit at each profit distribution, the remaining portion be 

retained for the purchase of the bank’s share within a stipulated duration (Abū Ghuddah, 2004). 

A third structure for joint ventures proposes that the total value of the project be split into equal 

units, which are acquired by the bank and the client partner proportionate to their investments. 

The profit of the venture would be divided as agreed between them. The client is allowed to 

purchase any number of units from the bank’s share whenever he could afford the liquidity to 

do so without adhering to a fixed schedule, until he becomes the sole proprietor of the venture 

(First Islamic Banking Conference Dubai, 1979). 

 

When the decreasing partnership mode is employed for the purpose of financing waqf projects 

for initiating profit generating ventures, many of the above forms could be applicable, provided 

the special nature of waqf and the relevant restrictions on ownership etc are carefully observed. 

In one format, the waqf contributes its share in the form of the value of the land provided for 

the project, while the bank’s share constitutes the required monetary capital. The income 

through the project is divided initially in two parts, one of which is reserved for the purchase 

of the share of the bank. The remaining part is divided between the bank and the waqf 

proportionate to capital participation. However, this arrangement raises the question of waqf 

property entering the ownership the bank, even though temporarily. This being unfeasible, in 
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an alternative format adopted, the waqf undertakes provision of a part of the monetary capital 

required, in addition to the land or premises. Here, the land is considered to have been leased 

to the project by the waqf, in return of which a part of the income is claimed by the waqf as 

rental. The remainder of the income is divided based on the capital ratio. The purpose served 

in this format is that the bank is prevented from becoming a partial owner of the waqf land, 

which could result through creating the partnership on its basis (Mahdi, 1993). According to 

the author, this format has been proposed by Prof. al-Siddīq al-Darīr in an unpublished paper 

of his on utilising decreasing partnership for financing awqāf. Potential violation of the 

directives pertaining to the ownership of waqf here was discussed in the section on the effect 

of ownership of waqf on financing and investment above. 

 

However, these modes may involve some concerns from a Shari’ah perspective, which remain 

relevant even when they are applied for financing waqf properties (Sadique, 2007). In addition, 

in joint ventures involving waqf projects where the waqf is expected to participate in the venture 

through contributing a part of the investment, the share of the waqf in such projects could be 

minimal, in view of the low levels of liquidity available to the waqf. Due to the share of the 

waqf being insignificant, the part of the returns accruing to it too would not be substantial, 

leading to the purchase of the bank’s share taking a long duration. The latter aspect could be a 

potential deterrent that could discourage financial institutions from taking part in such projects. 

A possible solution to this is discussed in the section on shared ownership under modern means 

of financing waqf projects below. 

 

3.2 Istisnā’ 

Istisnā’ is essentially a mode of sale upheld by the Hanafi school, that facilitates manufacture 

and construction against a fixed sum payable to the manufacturer (Majallah, p. 75). An order 

is placed with a manufacturer for manufacturing and supplying a defined item the specifications 

of which are fully described and agreed, using his own material, against a price fixed with the 

consent of the parties. Istisnā’ mode could be employed effectively by awqāf for the 

construction of housing units, business structures, factories, workshops etc on waqf properties, 

that could be leased to potential businessmen or operated by the waqf itself. The main 

difference between this mode and the mode of salam that enjoys wider acceptability among 

jurists is that in istisnā’, payment of the complete price at the outset itself is not necessary, as 

is required for the validity of salam (Ibn al-Humām, p. 114). This facility makes this mode 

especially suitable for financing large scale ventures such as construction of housing projects, 

as the payment may take place on a staggered basis. Build, operate, transfer (BOT) mode, 

upheld as a valid format for financing waqf by the Islamic Fiqh Academy, too, is similar to a 

large extent, with the difference that the constructor recovers his cost and the projected revenue 

through operating the project himself for a limited period, before handing over the whole to the 

waqf (resolutions of the 19th Session of the OIC Islamic Fiqh Academy, April 2009). It should 

be noted that there are areas relevant to practical application of these modes, that require further 

academic elaboration. 

 

In adopting istisnā’ mode for financing waqf projects, the waqf management engages a 

financial institution to construct a structure on the waqf property according to specifications 

provided by the waqf, on the agreement that the completed structure would be transferred to 

the waqf against a fixed sum to be paid by the latter. The istisnā’ contract as recognised by the 

Hanafi school allows that the payment in this case could take place as agreed between the 

parties, without any restriction as to the time or method of payment. Thus, it could be paid as 

a lump sum on an agreed date, or over a period as arranged between the parties in instalments. 

The waqf could undertake to pay throughout the duration of construction and beyond, until the 
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agreed amount is fully settled. The method in practical usage is that a larger part of the agreed 

price is paid in instalments, through income received by the waqf by way of leasing the property 

to prospective lessees, that takes place after completion of the construction process. 

 

In this arrangement, the istisnā’ contract is primarily effected between the waqf and the 

financial institution. Although the financial institution adopts the role of the constructor here, 

it may not undertake the construction process itself. A firm involved in construction and 

manufacture is engaged for the purpose, possibly through another contract of istisnā’ entered 

into between the financial institution and a constructing firm (Usmani, 2000). This contract is 

based on similar terms, with the price to be paid to the constructor being lower than that in the 

first contract, the payment taking place as arranged between the constructor and the financial 

institution. The difference between the two prices forms the profit of the financial institution. 

In the practical scenario, selection of the constructor and all negotiations pertaining to price, 

specifications etc are finalised between the constructor and the final client, i.e. the waqf. The 

bank is brought into the process at a later stage, before any contract is concluded between the 

waqf and the constructor and the latter commences the project. The bank assumes the primary 

role by entering into an istisnā’ agreement with the waqf for constructing the required buildings 

etc, and finalises another istisnā’ agreement with the constructor. It is necessary that the two 

contracts remain independent of each other. 

 

The Islamic Fiqh Academy Jeddah, in its resolution on investment certificates (1988), has 

upheld that in the case of istisnā’ involving waqf projects, the government may provide an 

undertaking to settle the dues of the constructor, which shall take the form of a gift, or an 

interest-free loan, i.e. to the waqf. 

 

An important advantage in employing this mode for financing waqf projects is that the concerns 

regarding possible violation of the restrictions on waqf ownership etc that could arise in 

decreasing partnership being irrelevant here. This is because the financial institution does not 

enter into a partnership with the waqf on the basis of joint capital. The financier is engaged 

only in the capacity of a service provider who also supplies the material necessary for 

construction himself, and sells the manufactured item to the client. Regarded from this 

perspective, this method as upheld by contemporary scholars could be more appropriate for 

financing awqāf. Another significant advantage is that due to the total amount payable to the 

financial institution being fixed upfront, there remaining no possibility of ambiguity on the 

issue. Conversely, in the case of decreasing partnership that necessitates sharing of profits, the 

total amount payable to the financial institution would depend on the profitability of the 

venture. However, it should be noted that in istisnā’, the waqf is responsible for the payment 

of the instalments duly, and in the event of the project not performing up to expectations, 

seeking external funding for meeting instalments may become necessary, this being an aspect 

that could not arise in decreasing partnership. Therefore, it is evident that istisnā’ demands a 

vigorous and precise feasibility analysis, more so than is required in decreasing partnership, so 

that the duration required for complete settlement and the nature of instalments may be properly 

decided. 

 

3.3 Mudārabah certificates 

Mudārabah certificates or bonds known also as sukūk that are structured on the basis of 

mudārabah either partially or completely have been adopted for financing waqf projects. The 

structure here is based on restricted mudārabah, where an investor extends funds towards a 

specific project in the form of mudārabah capital. The funds may be invested totally by a 

financial institution, or through allowing public subscription by means of mudārabah 
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certificates, a structure based on which was initially practised for financing awqāf in Jordan 

(Muqāradah Bond Act No. 10, 1981). The net returns after the capital of the financier is 

restored are divided between the waqf and the investors. 

 

In practical application, this involves the waqf management assessing the total cost of the 

planned venture and the projected income, and issuing certificates to the public with the 

mediation of a financial service provider, where the total bond value is equal to the projected 

cost of the venture. The waqf management or a party representative of it acts as the mudārib, 

responsible for providing the labour and expertise necessary, while the subscribers to the bonds 

become financiers (rabb al-māl) of the venture. Each bond holder is a joint investor in the 

project to the extent of his investment, represented by the number of bonds purchased by him. 

The holders of the certificates may exchange them in the open market at a mutually agreed 

price, subject to certain conditions. The certificate does not carry a fixed dividend. Profits to 

be divided are calculated based on constructive liquidation, i.e. evaluation of the assets of the 

venture and identifying the excess over capital. Profits paid before liquidation are considered 

provisional disbursements paid on account. The waqf itself may invest towards the project, 

possibly through subscribing to a proportion of the capital. The income through the venture is 

primarily divided between the waqf and the investing public on the basis of their shares in the 

capital, the waqf gaining an additional share for its role as mudārib. The income realised by the 

waqf is used for the purpose of redeeming the shares of the investors, through which process 

the project becomes solely owned by the waqf itself. The scholars who uphold this structure 

consider the process of redeeming as an instance where the waqf purchases the shares of the 

mudārabah investors. This takes place on the basis of a price periodically announced by the 

issuer, i.e. the waqf, preferably based on expert valuation of the project. 

 

In practice, there has been an unrelated promise provided by the government as in the case of 

muqāradah certificates issued by the Ministry of Awqāf in Jordan, to donate a sum, which is 

understood to provide some assurance to the investors. The promise here is totally unrelated to 

the mudārabah, in the sense that the promise does not form a condition for the mudārabah, and 

the parties to the latter may not invoke this promise under any circumstance. This has been 

considered acceptable due to the promise in this case being given by a third party other than 

the investors and the fund manager, while not being linked to possible losses encountered in 

the project. The salient features of this procedure were explained and upheld in the Islamic 

  

Fiqh Academy resolutions of 1987 and 1988 No. 30 (5/4) concerning muqāradah bonds and 

investment certificates, issued by the Council of the Islamic Fiqh Academy. Although the 

muqāradah bonds issued for the awqāf project in Jordan envisaged that in the event of the waqf 

failing to purchase the share of the investors within the specified period, the government would 

provide the funds necessary for the purpose as an interest free loan to the waqf, this format has 

not been approved by scholars. 

 

3.4 Shared ownership 

Another method proposed for financing land development is the basis of shared ownership of 

the completed project, allowing the financier to construct on the property and to retain the 

ownership of the structure. In adopting the shared ownership basis for developing waqf assets, 

the waqf management could enter into an arrangement with potential developers for 

constructing on the waqf property, where the land would remain in the ownership of the waqf, 

while the buildings would be owned by the developer. This involves an agreement whereby 

the income to be derived through leasing the developed asset is divided between the waqf and 

the financier proportionately, based on the value of the land and the constructed building. In 
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this arrangement, the waqf retains the ownership of the land, while the structure is owned by 

the financier who spent on its construction. After completion of the project, the total asset is 

leased out as a jointly owned property, the income being claimed by the financier and the waqf 

proportionate to the value of their respective portions. Where the structure is constructed by a 

financier who wishes to withdraw from the project after the phase of construction is complete, 

this is achieved through the waqf devoting a part of its share of the income towards purchasing 

the construction in instalments. 

 

This procedure has been recommended in the resolution of the Islamic Fiqh Academy Jeddah 

on the issue of muqāradah certificates. According to this, the value of the waqf assets, i.e. land, 

forms the contribution of the waqf, while the financier contributes the funds needed for the 

project, which constitute his share of the capital. The contract of partnership here incorporates 

a binding promise extended by the second party, i.e. the financier or the financial institution, 

that it undertakes to sell its share to the waqf. This has been stipulated to ensure permanency 

of the waqf, and that the income through waqf properties accrue to its beneficiaries. The 

resolution considers this format to be based along the lines of mushārakah mutanāqisah. 

 

An aspect of concern here is that considering the waqf land as the capital contribution of the 

waqf results in the land becoming commonly owned by the partners subsequent to the 

finalisation of the contract, as described earlier under section on Shari’ah aspects of importance 

above. As contribution of illiquid assets as partnership capital is upheld based on the Māliki 

position on the issue and a secondary position of the Hanbali school, it should be noted that the 

capitals become jointly owned through the contract of partnership. It is questionable whether 

the stipulation ensuring that the shares of the remaining investors shall be sold to the waqf is 

sufficient to mitigate this possibility, as such a sale could take place only after the partners gain 

partial ownership of the waqf property through the partnership contract. Therefore, the more 

acceptable format would be to make the capital contribution of the waqf in the form of liquid 

funds it possesses through waqf income etc, or to contribute non-waqf assets towards the joint 

venture. 

  

A possible difficulty here could be that liquid funds available to awqāf being meagre, the share 

of the waqf in the venture could become relatively insignificant. Thus, if the profits were to be 

distributed based on the capital ratio, the waqf may claim only a small share of the profit, 

leading to the purchase of the other partner’s share using such income taking an unduly long 

duration. This problem may be addressed through agreeing on a higher ratio of profit to the 

waqf than is proportionate to its capital, as sanctioned by the Hanafi and Hanbali schools of 

law (Ibn Qudāmah, 1992, p. 147; al-Kāsānī, 2000, p. 100). This is justifiable in view of the fact 

that the waqf provides the land that is essential for the venture. The waqf may also lease the 

land to the venture, against which it may charge a rental. 

 

The above arrangement resembles to some extent a procedure known as kadak and kardār that 

was sanctioned by the later Hanafi jurists, where the lessee of a waqf land was allowed to 

construct on it with the permission of the trustees (Ibn ‘Ābidīn, 1979 p. 404). The lessee of the 

land was allowed to retain ownership of the structure by paying the market rental for the land 

devoid of the structure. The lessee gained the right to transfer his ownership of the structure to 

others by way of sale, gift etc, which formed part of the lessee’s estate upon his death. The 

trustees of the waqf were not allowed to demand removal of the structure, as this could result 

in harm to the interests of the lessee. The waqf’s interests were safeguarded by the periodic 

rental that was claimed on the land. If the lessee of the land who owned the structure had leased 

it to a third party, the rental income was to be divided between the owner of the structure and 
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the waqf according to the ratio of the rental due on the structure and that for the land (Hammad, 

1993). 

 

3.5 Long term lease 

In this format proposed for financing waqf projects, the waqf leases its land to an entrepreneur 

who is allowed to build on the land and use it in profitable avenues. The rental on the land due 

to the waqf, either completely or partially, is condoned by way of payment of the price of the 

buildings to the entrepreneur. This means that the construction or its value is considered as an 

upfront payment of the rental due on the land, a nominal sum being claimed thereafter 

throughout the duration of the lease as periodic rental, for maintaining the position of the waqf 

as lessor intact. This method has been proposed by the Islamic Fiqh Academy Jeddah in its 

resolution No. 30 (5/4). It appears close to the mursad arrangement that was in vogue during 

earlier centuries. 

 

4. Conclusions 

 

Islamic legal sources indicate the stress placed by the Shari’ah on maintenance of the waqf and 

keeping it in a productive state. Due to the specific nature of waqf assets in Shari’ah, some 

modern modes of financing are found to be unsuitable for financing awqāf. An important issue 

is the specific position of waqf with regard to ownership. According to the majority of schools 

of Islamic law, with the creation of the waqf, it leaves the ownership of the donor irrevocably, 

and may not be subjected to transfer of ownership thereafter. Thus, financing modes that 

involve the sale or transfer of the waqf asset are not approved. Māliki and Hanbali jurists who 

uphold the eligibility of illiquid assets for partnership capital advocate the establishment of the 

partners’ joint ownership in capital. Consequently, joint ventures where the ownership of waqf 

property is partly transferred to the other partner may not be acceptable. Contribution of the 

waqf towards joint ventures based on decreasing partnership etc. should be sourced from liquid 

funds that belong to the waqf. Due to the same reason, waqf assets may not be securitized. In 

employing the various formats proposed on the basis of decreasing partnership for financing 

waqf projects, Shari’ah guidelines on ownership etc should be observed. In comparison, 

istisnā’ could be employed effectively, as concerns regarding violation of ownership do not 

arise here. The financial institution may resort to a parallel istisnā’ to facilitate construction. 

Allowing public investment in waqf projects through issuing mudārabah certificates is upheld 

by some contemporary scholarly bodies. The mode of shared ownership may be adopted when 

the capital share of the waqf is contributed through liquid funds or non-waqf assets that are 

owned by the waqf. Allowing a lessee to construct on waqf land by considering the value of 

the building as an advance is another option proposed. Due the concerns that arise in some 

financing modes principally relating to the issue of ownership, careful scrutiny of any mode 

prior to being employed in the context of waqf is mandatory. 
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