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FOREWORD

In the dynamic and fast-evolving business environment in Malaysia,
understanding the complexities of the legal framework that governs
business and commercial activities is increasingly important. Corporate
entities must navigate various issues, from corporate structures to trade
regulations, consumer protection, and dispute resolution.

With that said, Business and Commercial Law in Malaysia provides an
excellent reference to the various laws and regulations shaping the business
landscape in Malaysia. With its focus on the nuances of Malaysian law, the
book is meticulously designed to provide an in-depth analysis of critical
areas of business and commercial law.

Comprising 29 chapters, the book covers an extensive range of topics,
each of which plays a significant role in the regulation and governance
of business and commercial activities in Malaysia. From foundational
concepts to highly specialised fields of business and commercial law, the
content is structured to provide readers with both theoretical insights
and practical applications. The chapters address a broad spectrum of the
subject areas, providing a thorough overview of the legal principles and
regulations that govern business operations, commercial transactions and
dispute resolution.

The general concepts of law and legal systems and the essentials of the
Malaysian legal system lay the foundation of the book followed by more
specific topics on business and commercial law. Since contracts are
fundamental to any business transaction, the book captures the essential
components of the law of contract together with the remedies for breach
of contract and ways businesses can mitigate risks. Also discussed are the
essentials of torts law which deals with civil wrongs outside contract law by
offering insights on how businesses can protect themselves from tortious
claims. The formation, operation and legal implications of the various
business entities are discussed with reference to sole proprietorships,
partnerships and company law.

Other interesting chapters include agency law, franchise law, competition
law, construction law, insurance law, cyber law, consumer protection law,
revenue law, employment law, sale of goods, hire-purchase, bailment,
banking and digital banking, and Islamic banking and finance. Further,
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OMPETITION LAw™

INTRODUCTION

] “The Malaysian Competition Law was introduced in 2010 through
Competition Act 2010 (Act 712) (‘CA 2010"). The primary objective

Act is to promote and safeguard the competitive process among
erprises in the market. By fostering effective and vigorous competition,
ms are encouraged to compete on merit, thereby achieving economic
ency in their operations. This economic efficiency ultimately benefits
umers through lower prices, improved quality, and increased
ctivity.

Itis important to note, however, that competition law is distinct from
nsumer protection law. While competition law focuses on the supply side
suring a level playing field among producers in the market — consumer
ection law prioritises the interests of end users. Both competition

d consumer protection law are integral components of a broader
petition policy aimed at ensuring proper market functionality and
itable resource allocation within society. Although competition law and
sumer protection law share the ultimate goal of promoting consumer
re, they achieve this objective through different means.

+'The Malaysian Cormpetition Commission (‘MyCC’) was established
1 under the Competition Commission Act 2010 {Act 713). The main
on of MyCC is to enforce the competition provisions contained in
A 2010. The MyCC also has the authority to advocate for competition
tters to the governmentand to issue policy advice on competition-related
The MyCC is 2 quasi-judicial authority with the power to investigate
al breaches, adjudicate or issue decisions, impose remedial actions
g financial penalties), grant exemptions, and more.

] The CA 2010 encompasses two key prohibitions: the prohibition
st anti-competitive agreements (section 4) and the prohibition

chapter is contributed by Nasarudin Abdul Rahman.
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against the abuse of dominant positions (section 10). However, the CA
2010 does not currently include another critical pillar of competition
a merger control regime. MyCC is in the process of amending the CA 2010
to empower it to oversee problematic mergers — specifically, those that.
negatively affect competition in the market. Nevertheless, other secto
specific regulations, such as those governing communications, multimed;
and aviation, already include merger control provisions.

2. THE MAIN PROVISIONS
2.1 Application
[9-5] The Act applies to all enterprises, whether public or private, th

engage in commercial activities, regardless of their status, ownershi
or how they are financed. This includes companies, partnerships, so
proprietorships, and even individuals involved in commercial activities. Th
Act adopts a functional approach rather than a form-based one, focusin
on ‘the nature of the activity carried out by the entity concerned rather tha
its legal identity activity, not legal entity’’ This means that entities such
state-owned enterprises, Government-Linked Companies (‘GLCs’), an
even governmient entities or agencies if their activities are subject to the C
2010 if their activities are commercial in nature. Therefore, it is importan
to distinguish between the commercial and non-commercial aspects ¢
an activity for the purposes of competition law enforcement. The fact th:
part of an enterprise’s activity is non-commercial does not exempt th
commercial portion from the application of the CA 2010.

[9-6] The CA 2010 itself does not define what amounts to ‘commergi
activity’ In the case of General Insurance Association of Malaysia (PIAM,
¢ 23 Ors v Competition Commission, the Competition Appeal Tribun
(‘CAT") states that ‘the ordinary meaning of the term “commercial activity
simply denotes activities involving buying and selling, in this case buyin
and selling of goods or services’® In this case also the CAT decided th
a trade association does not fall within the definition of enterpnse il
THE trade association does not carry commercial activities.?

[9-7] Section 3(4) of the CA 2010 excludes certain activities from th
ambit of ‘commercial activities’

1 Competition Commission v General Insurance Association of Malaysia (PIAM) ¢
22 Members (Case No 700-2.1.3.2015) at para 137 https://www.mycc.gov.my/sites
default/files/pdf/decision/Public%20Version %20Decision%20PIAM %20%26%2
22%20Members_28.2.2021_2.pdf accessed 13 March 2025,

2 Competition Appeal Tribunal’s Decision, para 127.

3 Competition Appeal Tribunal’s Decision, para 130.

(1) Any activity, directly or indirectly in the exercise of
governmental authority.

The term ‘government authority, is not defined in the CA
2010. In the case of Competition Conunission v General
Insurance Association of Malaysia (PLIAM) & 22 its Members,

the MyCC formed a view that:

it is the Commission’s view that to’ satisfy the requirement of the
exception provided by section 3{4)(a} of the Act, an entity carrying
out any activity, directly or indirectly in the exercise of governmental
authority must be part of the machinery of the Government of
Malaysia and is acting pursuant to a statutory authority in discharging
the function that is entrusted to them.*

For an entity to carry out any activity directly or indirectly in the
exercise of governmental authority for the purposes of section 3(4}
{a) of the Act, it is the Commissicn’s view that the entity must be
an entity that has been exclusively delegated by the Government of
Malaysia to carry out certain activities based on public interest or
social objectives.®

Activities performed by the Federal or State Government,
including statutory bodies, in exercising sovereign functions
are excluded from the scope of the Act. This ensures that
government actions necessary for public policy and
administration are not hindered by competition regulations.
Any activity conducted based on the principle of solidarity.

Based on PIAMs case, ‘an enterprise is said te be operating
on the basis of the principle of solidarity when benefits are
available to individuals not by reference to their economic
contributions but in accordance with their needs® and
‘in deciding whether the degree of solidarity precludes
econemic activity, the case law considers the freedom of the
scheme to determine the level of contribution and benefits
payable’” The ‘solidarity’ principle sought to exclude entities
that fulfil exclusively social functions such as social security,
pensions, and health insurance or health care services.

(2)

- Competition Comnission v General Insurance Association of Malaysia (PIAM) & its 22
- Members (Case No 700-2.1.3.2015) at para 236.

Competition Commission v General Insurance Association of Malaysia (PIAM) ¢ its 22

“. Members (Case No 700-2.1.3.2015} at para 237,

Competition Commission v General Insurance Association of Malaysia (PIAM) & its
22 Members (Case No 700-2.1.3.2015) at para 303 htips://www.myce.gov.my/sites/
default/files/pdf/decision/Public%20Version%20Decision%20PIAM%20%26%20
22%20Members_28.2.2021_2.pdf accessed 13 March 2025.

Competition Commission v General Insurance Association of Malaysia (PIAM) & its
22 Members (Case No 700-2.1.3.2015) at para 304 https//www.rycc.gov.my/sites/

- defavlt/files/pdf/decision/Public% 20 Version%20Decision%20PIAM%20%26%20

22%20Members_28.2.2021_2.pdf accessed 13 March 2025.
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Factors that may be considered include ‘the benefits
payable was identical for all recipients, contributions were
proportionate to income, the pension rights were not

proportionate to the contributions made and schemes that -
were in surplus helped to finance those which had financial
difficulties; the schemes were based on the principle of -

solidarity’?
3) :
offering goods and services as part of an economic activity.
Non-economic purchases are intended to exclude
government procurement activities that are not aimed

at offering goods or services to the market for profit but -
are meant for the governments own consumption. For ..
example, the purchase of medicines by the government or -
a government body for supply to public hospitals and free -
distribution to the public would not be subject to the CA

2010.

2.2 Extra territorial jurisdiction

[9-8] The CA 2010 extends its reach to anti-competitive conduct

outside Malaysia if such conduct has an impact on competition within

the Malaysian market. This ensures that cross-border activities affecting -

Malaysia are also subject to scrutiny.

2.3 Anti-competitive agreement
[9-9] Section 4(1) of the CA 2010 prohibits agreements between

enterprises that have the object or effect of significantly preventing, -
restricting, or distorting competition in any market for goods or services..
Section 4 applies to both horizontal agreements (agreements between -
competitors) and vertical agreements (agreements between non-..
competitors operating at different levels of production and distribution - :

chain).

2.3.1 Agreement

[9-10] An agreement is defined as ‘any form of contract, arrangement,
or understanding, whether or not legally enforceable, between enterprises,
and includes a decision of an association and concerted practices. The
concept of ‘agreement’ under the CA 2010 is broader than its interpretation”

8 The Commission refers to the case of Poucet v Assurance Générales de France Cases

C-159/91 and C-160/91 ECRI-637.
9 Competition Act 2010 (Act 712), s 3(2).

Any purchase of goods or services not for the purposes of

Competifion Law

under contract law. It is intended to capture various forms of behavior,
including collusion and coordination between competitors. An agreement
exists ‘when parties adhere to a common plan which limit their individual
. commercial conduct by determining the lines of their joint action or
. abstention from action on the market’'® In establishing an agreement, it
is ‘sufficient that the undertaking in question should have expressed their
joint intention to conduct themselves on the market in a specific way"!
The concept of agreement under the CA 2010 covers non-binding or non-
enforceable agreements, written or oral, such as conditional agreements,
guidelines, policies, good neighbour rules, established practices, ethics etc.
“The fact that an enterprise may have played only a limited part in sefting
up of the agreement, or may not be fully committed to its implementation,
or participated only under pressure from other parties does not mean that
" itis not a party to the agreement’'"?

2.3.2 Participation in a meeting

[9-11] Anti-competitive strategies or agendas are often discussed among
competitors during meetings facilitated by trade associations. Mere
- participation in such meetings by competitors may also amount to an
' agreement if they are aware that anti-competitive plans are being discussed.
- Based on the MyCC’s Guidelines:

An agreement could also be found whereby competitors attending a business
lunch listen to a proposal for a price increase without objection. On the same
note, competitors should avoid meetings or other forms of communication with
competitors particularly when price is likely to be discussed. Mere presence
with competitors at an industry association meeting where an anti-competitive
decision was made may be sufficient to be later implicated as a party to that
agreement.”

[9-12] By participating in a meeting, competitors are assumed to have
adopted what was discussed to align their commercial policies. Enterprises
-are unlikely to determine their own commercial policies independently
after attending such meetings. Meetings that aim to coordinate commercial
strategies, such as pricing, and where sensitive information is shared, can
influence the behavior and incentives of the participants. To avoid liability,
-enterprises attending a meeting where anti-competitive strategies are

Competition Commission v General Insurance Asseciation of Malaysia (PIAM) ¢ its 22
Members (Case No 700-2.1.3.2015) at para 150.

Competition Commission v General Insurance Association of Malaysia (PIAM) & its 22
Members {Case No 700-2.1.3.2015) at para 151.

Competition Commission v 24 Ice Manufacturers (No MyCC.700.2.0001.2014) at
para 39.

MyCC, ‘Guidelines on Chapter 1 Prohibition’ https://www.mycc.gov.rmy/sites/default/
files/pdf/newsroom/chapter%201%20prohibition%20.pdf accessed 13 March 2025.
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[9-15] Parallel behavior among competitors, such as similarities in rates
and timing of price increases, should not automatically be considered 2
concerted practice, as these similarities may result from competitors’
‘market observance. However, parallel behavior can be a strong indication
of concerted practice. For example, if 2 market leader announces its future
pricesto the public and other competitors follow suit withoutany reasonable
justification, it may suggest a concerted practice. ‘Strategic responses by
. competitors to each other’s public announcements may indicate a strategy

to establish a mutual understanding regarding the coordination terms.”

discussed must explicitly oppose or publicly distance themselves from the b
agreements or discussions made during the meeting.

2.3.3 Concerted practice

[9-13] ‘The term ‘agreement’; under the CA 2010 also covers ‘concerted:
practice. Concerted practice refers to: '

any form of coordination between enterprises which knowingly substitutes:

practical co-operation between them for the risks of competition, and includes

any practice which involves direct or indirect contact or communication

between enterprises, the object or effect of which is either —

(a) toinfluence the conduct of one or more enterprises in a market; or _

(b) to disclose the course of conduct which an enterprise has decided to.
adopt or is contemplating to adopt in a rnarket, in circumstances where
such disclosure would not have been made under normal conditions of ©
competition.

24 Objector effect

-[9-16] The CA 2010 draws a distinction between anti-competitive
‘conduct ‘by object’ and anti-competitive conduct ‘by effect. A by object’
“restriction refers to anti-competitive conduct that is inherently injurious
-to competition, without any countervailing benefits (often referred to as
hardcore restrictions). Some agreements, such as those restricting key
competition parameters like prices and quantities, are highly likely to have
- anti-competitive effects without the need for the competition authority
to conduct a detailed economic analysis to prove an infringement. These
_agreements are also known as ‘naked cartels.

9-17]) The MyCC ’s Guidelines on Chapter 1 Prohibition (Anti-
Competitive Agreements) states the following: ’

The concept of concept of concerted practice was adopted to cater for. =
coordination falling short of an agreement through direct and indirect contact -
or communication, Direct or indirect contact does not mean that there must.
reciprocal contact. Tt is sufficient that ‘one competitor discloses its future-

intentions or conduct on the market to another when the latter requests it or, :

at the very least accept it'™*

[9-14] Concerted practice can exist even if competitors do not enter
into a formal agreement. However, competitors may occasionally
share commercially sensitive information, such as future pricing, and
subsequently implement similar price increases without clear evidence
of a price-fixing agreement. The MyCC in the recent case of 5 Chicken
Feedmillers stated that:
Conduct may be considered as a concerted practice even when parties had not '
reached an agreement in advance on a common plan butlater adopt oz adhere to
the collusive device which facilitates the coordination of their behaviour in the

market. Direct contact or communication may include the sharing of strategic
information and commercial sensitive information.” '

2.13. ... If the ‘object’ of an agreement is highly likely to have a significant ant-
competitive effect, then the MyCC may find the agreement to have an anti-
competitive ‘object.

2.14. Onee anti-competitive ‘object’ is showr, then the MyCC does not need to
examine the anti-competitive effect of the agreement.

3.25. ... In these situations, the agreements are deemed to “have the object of
significantly, preventing, restricting or distorting cornpetition in any market for
goods or services.

[9-18] The deeming provision can be found in section 4(2} of the CA 2010
which laid down a non-exhaustive list of hardcore restrictive agreements as
shown in Table 1:

The disclosure and/or exchange of commercial sensitive information, such as
furture prices can further facilitate price fixing collusion and indicate participation
in a concerted practice. A single meeting or isolated exchange of information is -
sufficient to prove concerted practice.’ -

14 See Cimenteries CBR ¢ Ors v Commission, referred to in the case of Malaysia -
Competition Commission v Seven Tuition and Day Care Centres (No 700.1.1.43.2017).

15 Malaysia Competition Commission vs 5 Chicken Feedmillers {Case No 700-1/2/1/2021) .
at para 114 https:;'/www.mycc.gov.my!sites!default;’ﬁles/péf/decision/Non%ZU '
Confidential_Section%2040%20_Infringement%20Decision_2023_updated.pdf
accessed 13 March 2025.

16  Malaysia Competition Commission vs 5 Chicken Feedmillers (Case No 700-1/2/1/2021)
at para 115 https://www.mycc.gov.my/sites/ default/files/pdfidecision/Non%20 g

Conﬁdential_Section%2040%20__Infringement%20Decision_ZOZE_updated.pdf
accessed 13 March 2025.
Malaysia Competition Commission vs 5 Chicken Feadmillers (Case No 700-1/2/1/2021)
at para 119 https://www.mycc.gov.my/sites/default/files/ pdfidecision/Non%20
Conﬁdential_section%2040%20_Infringement%ZODecision_2023_updated.pdf
accessed 13 March 2025.
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No | Hardcore restrictive Explanation

agreement

1 Agreement to fix price and Agreement to fix price,

trading conditions {section | component of prices, discount -
4(23(a)) rate, purchasing price, range of
increase of price, fixing trading. -
terms and conditions.

2 Agreement to share market | Agreement to divide market in
or source of supply (section | term of geographical area, routes,
4(2)(b)) customers, etc or to control _
supply or to limit buying from -
certain suppliers.

3 Agreement to limit output, Agreement to limit production - :
market access, techmical and | or to set quota for quantity, to
technology development limit the use of technology and -
(section 4(2)(c)) innovation. '

4 | Agreement to perform an Agreement to manipulate the
act of bid-rigging (section tender of process, inflicting the
4(2)(d)) price tender and taking turn to -
win tender.

[9-19] Onceitisestablished that the object of the agreementisto engagein
the activities mentioned above, such as price-fixing or market-sharing, the
deeming provision can be invoked. This means the agreement is deemed to
have infringed section 4 of the CA 2010 and is thus presumed to be illegal:
However, this presumption can be rebutted (rebuttable presumption);
In the case of Malaysia Competition Commission v Competition Appeal
Tribunal & Ors, the High Court stated that: '

On this issue of deeming provision, sub-s. 4(2) is an express statutory provisi
and a presumption of law enacted by Parliament to assist the Commission, in
carrying out its duty to prove an infringement of sub-s. 4{1). It is obligatery to
invoke this deeming provision if the prerequisite fact has been established. In
present case, the prerequisite fact is that the agreement has the object to share
market.!®

18  Competition Commission v Competition Appeal Tribunal & Ors (Application
Judicial Review No: WA-25-82-05/2016) at para 86.

2.5  Significant effect through safe habour threshold
- (deminimis)

[9-20] Agreements with negligible effects on competition are generally
cluded under the MyCC Guidelines on Market Definition and the De
Minimis Market Share Threshold. This applies to agreements between
enterprises with a combined market share below the prescribed threshold,
provided such agreements do not involve serious anti-competitive
practices like price-fixing or bid-rigging. Based on the MyCC Guidelines

on Chapter 1 Prohibition:

In general, anti-competitive agreements will not be considered ‘significant’ if

- theparties to theagreemenrt are competitors who are in the same market and
their combined market share of the relevant market does not exceed 20%;

«  the parties fo the agreement are not competitors and all of the parties
individually has less than 23% in any relevant market. For example, an
exclusive distribution agreement between a wholesaler and a retailer
neither of whom has more than 25% of the wholesale market or retail
market.”

:3 [9-21] MyCChasso farissued 12 infringement decisions under section 40

f the CA 2010. Most of these cases relate to price-fixing agreements

_between enterprises, including the fixing of price increases, discounts, and
rebates. The list of cases is shown in Table 2 below:

Table 9.2

Nature of the anti-

No | Cases Date/year
: competitive agreement

Cameron Highland | 6 December An agreement between

Floriculturist 2012 members of CHFA to
| Association increase the prices of
{‘CHFA)® flowers by 10%, effective
16 March 2012 for its
members.

yCC, ‘Guidelines on Chapter 1 Prohibition’ at para 3.4 https//www.mycc.gov.
my/sites/default/files/pdf/newsroom/chapter%201%20prohibition%20.pdf accessed
13 March 2025.

- ‘Finding of Infringement under section 40 of the Competition Act 2010 - Infringement
of Section 4(2)(a) of the Competition Act 2010 by Cameron Highlands Floriculturist
Association’ https://www.mycc.gov.my/sites/default/fles/pdf/ decision/Cameron%20
Highlands%20Floriculturist%20Association.pdf accessed 13 March 2025.
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Daycare Centres®

No | Cases Date/year Nature of the anti-
competitive agreement
General Insurance | 25 September | An agreement between
Association of 2020 the insurers through
Malaysia {PIAM) PIAM to fix the trade
and its 22 discount for car parts
members? and labour hourly rate
for PLAM Approved
Repairers Scheme
{‘PARS’") workshops.
Seven Tuition and | 26 October 2018 | An agreement to fix

and standardise the fees
charged for the tuition
and day care services
rendered by their
respective centres.

No | Cases Date/year Nature of the anti-

competitive agreement _

2 | Malaysia Airlines |31 March 2014 | An agreement between
System Berhad, MAS AirAsia Berhad &
AirAsia Berhad and AirAsiaX to share and
AirAsiaX Sdn Bhd® divide market segments.

3 |24lce 30 January 2015 | An agreement 24 ice
Manufacturers® manufacturers to increase

the price of edible tube
ice by RMO0.50 per bag
and the price of block ice
by RM2.50 per big block
from 1 Jannary 2014

4 | Sibu Confectionary | 12 February An agreement between
and Bakery 2015 14 members of the SCBA
Association to increase the price of
(‘SCBA).2 confectionary and bakery

between 10% and 15%
in Sibu, Sarawak, in
December 2013.

5 | Container Depot 1 June 2016 An agreement between
Operators (‘'CDO CDOs to fix the charges
Penang )** of Depot Gate at RM25

together with fixing rebate
at RM15 for prompt
payment by hauliers.

21 ‘Finding of Infringement under section 40 of the Competition Act 2010 -

22

23

24

Infringement of Section 4(2}(b) of the Competition Act 2010 by Malaysian Airline
System. Berhad, AirAsia Berhad and AirAsia X Sdn Bhd® https://www.mycc.gov.my/
sites/default/files/pdf/ decision/MAS%20ATR ASIA pdf accessed 13 March 2025.

‘Finding of Infringement under section 40 of the Competition Act 2010 - 24 Ice
Manufacturers’ hrtps:/lwwmycc.gov.my.’sites/default/ﬁles/pdf/decision/24%20 :

Tee%20Marnufacturers.pdf accessed 13 March 2025.

Finding of Infringement under section 40 of the Competition Act 2010 - 157

Members of the Sibu Confectionery and Bakery Association’ hitps://www.mycc.gov.
my/sites/default/files/pdf/decision/ 15%20members%200f%20SCBA.pdf  accessed
13 March 2025, :

“Finding of Infringemnent under Section 40 of the Competition Act2010-Infringement :

of Section 4(1) and Section 4(2)(a) of the Competition Act 2010 by Container Depol

Operators’ https://ww.mycc.gov.my/sites/defauklﬂles.’pdﬂnewsroomiNEWS%ZO'

RELEASE%ZOMyCC%ZOISSUE%ZOFINAL%ZODECISIDN%ZOAGAINST%Z
CDO%20.pdf accessed 13 March 2025.

Seven Warchouse
operators”

6 August 2021

An agreement to fix
charges for handling

services for long length
and heavy lift of import
and export cargoes at Port
Klang.

26

127

‘Finding of Infringement under Section 4G of the Competition Act 2010 -
Infringement of Section 4(2)(a) of the Competition Act 2010 by the General Insurance
Association of Malaysia and its 22 members’ https://www.mycc.gov.my/sites/default/
ﬁles/pdf/decision/‘Public%ZOVersion%ZODecision%20PIAM%20%26%2022%20
Mermbers_28.2.2021_2.pdf. accessed 13 March 2025.

‘Findingof Infringement under Section 40 of the Competition Act 2010 - Infringement
of Section 4(2)(a) of the Competition Act by 7 Tuition and Daycare Centres hutps://
www.mycc.gov.rny/sites/default/filesfpdf/decision/Final%ZDDecision%20011%20
Seven%20Tuition%20and%20Day%20Care%20Centres.pdf accessed 13 March 2023.
‘Finding of Infringement under Section 40 of the Competition Act 2010 -
Infringement of Section 4(1) read with Section 4(2)}{2) and (4)(3) of the Competition
Act 2010 by 7 Warehouse Operators’ hittps://www.mycc.gov.my/sites/default/files/
pdf/decision/Pub]ic%20Version_REDACTED_Dccision%ZGagainst%ZO?%ZO
Warehouse%200perators_26.7.2021.pdf accessed 13 March 2025.
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No | Cases Date/year Nature of the anti- No | Cases Date/year Nature of the anti-
competitive agreement competitive agreement
9 | Akademi 4 March 2019 | Bid rigging conducts 12 | Seven Enterprises | 5 September Bid rigging conduct
Seni Budaya involving four different involving 2024 involving seven
dan Warisan IT related projects worth Procurement of Life enterprises participating
Kebangsaan RM1,925,365.90 that Saving and Safety in a bid-rigging cartel
(ASWARA) bid were procured by the Equipments™ involving tenders from
rigging case® ASWARA. the Defence Ministry
10 | Langkawi RoRo 17 December | An agreement to (‘MINDEF’) between
Ferry operators® 2021 increase faves for vehicle 2017 and 2020. They
transportation via Ro-Ro worked together in
vessels between Langkawi two separate cartels
and Kuala Perlis and vice to manipulate tender
versa. outcomes by setting
11 | Five Chicken Feed |11 December Agreements and/or coordinated bid prices.
millers® 2023 concerted practices
to increase the price 2.6  Recent developments
quantum of poultry feed
that contains soybean [9-22] The MAS/AirAsia’s case is one of the earliest infringement
meal and maize as decisions jssued by MyCC after the CA 2010 came into force in 2010. In
its main ingredients, this case, the Commission found that the Collaborative agreement entered
between early 2020 and between Malaysia Airline System Berhad and AirAsia Berhad and AirAsia
mid 2022. ¥ 5dn Bhd infringes section 4 of the CA 2010. The Collaborative Agreement
:contams provisions which allow the parties to divide the market segment,
ie, between low cost and full premium services. However, when the parties
‘appealed to the CAT quashed the MyCC’s decision. The High Court
“however on a judicial review brought by MyCC, confirmed the MyCC’s
ecision and set aside CAT’s decision. However, the Court of Appeal and
ederal Court reversed the High Court’s decision and confirmed the CAT's
28 Finding of Infringement under Section 40 of the Competition Act 2010 ecision. One of the key grounds of the judgment was that MyCC failed to

28

30

Infringement of Section 4(1) read with section 4(2){d) and section 4(3) of the:
Competition Act 2010 by eight Enterprises involving Procurement of IT Services |
https://www.mycc.gov.my/sites/default/files/pdf/decision/Public_5.7.2022

Aswara%20FD.pdf accessed 13 Mazch 2025.

‘Finding of Infringement under Section 40 of the Competition Act 2010
Infringement of Section 4(1} read with Section 4(2){(a) and {4)(3) of the Competmoni
Act 2010 by Langkawi Ro-Ro Operators’ hitps://www.mycc. gov.my/sites/default)
files/pdffdecision/Decision%20against¥%20Langkawi%20Roro%200peratorsk:
and%zOrelated%20Enterpnses%20pursuant%20to%20$ect10n%2040%200f%_

CA%202010_Public%20Version.pdf accessed 13 March 2025.

‘Finding of Infringement under Section 40 of the Competition Act 2010 - Infringeme
of Section 4(1) read with Section 4(2)(a) and Section 4(3) of the Competition Act20
by 5 Chicken Feedmillers' https://www.mycc.govamy/sites/default/files/pdf! decisio
Non%20Confidential_Section%2040%20_Infringement%20Decision_202

updated.pdf accessed 13 March 2025.

rove that the Collaborative Agreement had the object of market-sharing.
here was no evidence that the parties were sharing markets by carving out
outes, which is a prerequisite for invoking the deeming provision under
ection 4(2). Additionally, MyCC failed to conduct a detailed market
analysis by not adequately defining the relevant market.*

- ‘Finding of Infringement under Section 40 of the Competition Act 2010
- Infringement of Section: 4{1) read with section 4(2)(d) and section 4(3) of the
Competition Act 2010 by 7 Enterprises involving Procurement of Life Saving and
© Safety  Equipments’  https://www.mycc.gov.my/sites/default/files/pdi/decision/
" Public%%20Version%20FD%20-%20Case%20N0.%2070011172017%20%282%29.pdf
accessed 13 March 2025.
Malaysian Airline System Bhd v Competition Commission and another appeal [2021]
MLJU 2089 (CA).
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[9-23] In the case of General Insurance Association Malaysia (PIAM)
o its 22 Members, MyCC took action against PIAM and its members for
fixing the trade discount for car parts and labour hourly rate for PIAM
Approved Repairers Scheme (‘PARS") workshops during an association
meeting in 2011. The parties appealed to the CAT. The CAT quashed the
MyCC’s decision. The CAT concluded that PIAM Members' Circular No
123 does not constitute an agreement but rather a record of feedback on
the outcome agreed between PIAM and EAWOAM. The circular is simply
an announcement of the resuits of a survey conducted by PIAM with its
mermbers. Even if an agreement existed between PIAM and its members,
its purpose is not to fix prices, as argued by the Commission, and therefore -
the deeming provision under section 4(2) cannot be applied. The agreement .
to set a maximum discount rate of 25% for car parts does not amount to.
price-fixing, as repairers xetain the freedom to offer no discount, discounts .
up to 25%, or any amount within that range.* Similarly, the agreement:
to establish a minimum labour rate of RM30 per hour is not a price-’
fixing agreement because repairers are free to charge more than RM30
"This minimum rate benefits repairers, as it ensures the minimum amourn
insurers are obligated to pay.*

[9-24] 'The MyCC has imposed a record RM415.5 million fine on five:
chicken feed manufacturers for engaging in a price-fixing cartel. Th
companies involved are Leong Hup Feedmill Malaysia Sdn Bhd, FFM:
Berhad, Gold Coin Feedmills (Malaysia) Sdn Bhd, Dindings Poultry .
Development Centre Sdn Bhd, and PK Agro-Industrial Products (M) Sdn’
Bhd. This fine is the largest ever imposed by MyCC in its 12-year history?
MyCC’s investigation revealed that between January 2020 and June 2022
these companies coordinated identical price iricreases for poultry feed,
despite variations in their feed formulations. This alignment in pricin
even when raw material costs decreased, indicated deliberate collectiv

_action to manipulate market prices.”’” Additionally, MyCC found that
_representatives from these enterprises attended meetings organised by the
Malaysian Feedmillers Association (‘MEA). While official meeting minutes
“did not explicitly record exchanges of sensitive pricing information,
. personal notes from one representative suggested the presence of an
agreement or concerted practices related to poultry feed pricing. Witness
 statements further confirmed that there were oral exchanges of pricing
" information before, during, and after MFA meetings.*® In addition to
* the financial penalties, MyCC has directed the companies to cease their
- participation in the poultry feed cartel, submit monthly reports on poultry
- feed prices, enhance their competition law compliance training prograrms,
- and include provisions in their codes of conduct recognising involvement
- in competition law infringements as misconduct.*”

[9-25] The MyCCisalso focusingits enforcement onbid rigging. Thereare
two major decisions issued by the Commission relating to collusive behavior
in the tendering process, contravening section 4(1) read together with
section 4(2)(d) of the CA 2010. In 2022, the MyCC issued an infringement
decision under section 40 of the CA 2010 against eight enterprises involved
in bid-rigging activities for tenders relating to IT services issued by the
National Academy of Arts, Culture and Heritage of Malaysia (‘ASWARA)
worth RM1,925,365.90. The Commission found various evidence
indicating the existence of collusion to rig the tendering process including
sharing confidential documents such as letterheads, financial documents,
regulatory certificates and company stamps, preparing and submitting
tender quotations on behalf of others, using other enterprises’ names who
“are competitors, to participate in the tender, etc.

9-26] Recently, the MyCC has issued an infringement decision against
even enterprises for participating in a bid-rigging cartel in relation to
our tenders awarded by the MINDEF worth around RM20 million in
017 and 2020.* The target enterprises had involved in a cover bid practice
here one enterprise set a base bid price, and the other enterprises

33 PIAM & Its 22 Members v Competition Commission, Competition Appeal Tribunals:
decision {2 September 2022) at paras 136-137 https:/ fwww.mycc.gov.my/sites/
defaultlﬁles/pdf;'decision/PIAM%ZO%26%2023%200rs%ZO‘v%ZOCompetition%l‘U
Commision%ZD%ZSGrou.nds%ZOof%ZODecision%ZS‘.pdf accessed 13 March 2025

34 PIAM & Its 22 Members v Competition Commission, Competition Appeal:
Tribunals decision at para 144 hitps//wwwmycc. gov.my/sites/default/ files/pdfl
decision/PL&M%20%26%2023%200rs%ZOv%20Competition%ZOCommision%_
9428Grounds%200f%20Decision%29.pdf accessed 13 March 2025. e

35 PIAM o Its 22 Members v Competition Commission, Competition Appeal Triburals
decision at paras 145-146 https:/lvmv.mycc.goumy/sitesldefault/ﬁles/pdﬂ :
decision.’PIAM%ZO%26%2023%200rs%20v%20Competition%lOCommision%ZO'
6428Grounds%200f%20Decision%29.pdf accessed 13 March 2025. :

36  Hafiz Yatim, ‘Five feedmillers ordered to pay RM415.5m for collusion as tribunal;
denies stay of MyCCs fing (The Edge Malaysia, 6 December 2024) httpsi/
theedgemalaysia.com/node/736822 accessed 13 March 2025. :

. MyCC News Release, ‘RM415 Million Penalty Imposed Against Fiv Chicken Feed Millers
* for Price Fixing Cartel' (22 December 2023) https:/fwwwemyee.gov.my/sites/default/

g files/pdf/newsroom/%5BFINAL%5D%20Press%20Release%20-%20RM415%20

- MILLION%20PENALTY%20IMPOSED%20AGAINST%20FIVE%20CHICKEN%20

FEED%20MILLERS%20FOR%20PRICE%20FIXLpdf accessed 13 March 2025.

Seen 37.

Seen 37.

“ Competition Commission v Tuah Packet & Qrs (ASWARA ) (Case No 700-1/1/38/2016)

https:/iwww.mycc.gov.my/sites/default/files/p df/decision/Public_5.7.2022_

Aswara%20FD.pdf accessed 13 March 2025.

Competition Commission v Agenda Eksklusif Sdn Bhd ¢ Ors (Case No 700/1/1/17/2017)

https://www.mycc.gov.my/sites/default/files/pdffdecision/ Public%20Version%20

FD%20-%20Case%20N0.9%2070011172017.pdf accessed 13 March 2025,
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submitted a higher price than the base price.® MyCC in this case found

that the competitors shared sensitive information relating to bid price,’
which showed evidence of communication and concerted practice. It is
also a common practice that the winner will sub-contract the tender to the__ _

losing parties.

2.7
[9-27] Vertical agreement is defined as ‘an agreement between enterprises.

Vertical agreement

each of which operates at a different level in the production or distribution
chair’ or in other words, an agreement between enterprises competing in .
different market segments such as an agreement between producer and-
distributors or agreement between wholesalers and retailers. Examples of
vertical agreements that may raise competition issues are depicted in Table:

3 below:®

Table 9.3

No | Type of Agreement | Nature of Agreement

3 | Exclusive Distribution | A supplier gives an exclusive geographical
Agreement Covering a | territory to a buyer which limits intra-
Geographic Territory® | brand competition.

4 | Exclusive Customer The seller agrees to only sell to a
Allocation distributor for resale to a particular group
Agreement? of customers (by occupation, type of

business, etc).

5 | Upfront Access Suppliers pay distributors to get access to
Payment* their distribution network. For example,

a wholesaler may pay an up-front fee to a
retailer to get exclusive access to the best
shelf-space in the retail outlet.

[9-28] Generally, vertical agreements are treated as anti-competitive by

effect. The deeming provision under section 4(2) does not apply to vertical
-agreements, meaning the Commission must carry out 2 comprehensive

No

Type of Agreement

Nature of Agreement

effect analysis. A vertical agreement is typically problematic when one

Resale Price
Maintenance
(‘RPM’)*

An upstream seller imposes a minimum
price that a downstream buyer must
resell. For example, a manufacturer sets

the price for which its products are sold _. :

at the retail level.

-of the parties to the agreement holds significant market power. ‘In that
_case, a vertical agreement may reduce competition significantly in either
“the market in which the supplier upstream competes or the market in
.which the downstream buyer competes’® In determining whether a
-vertical agreement infringes the CA 2010, regard will be given to the

Agreements that
require a buyer
must buy all or
most supplies
from a supplier
(Single Branding
Agreement)*

A seller imposes a condition that the
buyer must buy (or is induced to buy by -
way of cumulative discounts) all supplies

of a product, or a substantial proportion- |

of supplies from the seller.

~market power of the enterprise imposing such vertical restriction, the
ustification claimed for the restriction and the extent to which a market
in the vertical relationship may be foreclosed. Also relevant to examining
the anti-competitive effect will be whether there are entry barriers to any
elevant market’™

42

43

45

See also Malaysia Competition Commission, ‘Help Us Detect Bid Rigging:
https:.’;’mycc.gov.my/sites,’default/files.’pdffnewsroom!MYCC_Handbook
HelpUsDetectBidRigging.pdf accessed 13 March 2025.
Malaysia Competition Commission, ‘Guidelines on Chapter 1 Prohibition’
https:."!www.mycc.gov.my/sites/default.’ﬁles/pdf/newsroom/chapter%?.Ol%z

prohibition%20.pdf accessed 13 March 2025. -
Malaysia Competition Commission, ‘Guidelines on Chapter 1 Prohibition’
at para 3.14 https://www.mycc.gov.my/sites/default/ files/pdf/newsroom/chapter%20:
19%20prohibition%20.pdf accessed 13 March 2025.
Malaysia Competition Commission, ‘Guidelines on Chapter 1 Prohibition’
at para 3.16 https:.’/www.mycc.gov.my/sites/default/ﬁles/pdflnewsmom/ chapter%20:
12%20prohibition%20.pdf accessed 13 March 2025. :

Malaysia Competition Commission, ‘Guidelines on Chapter 1 Prohibition’

- at para 3.20 https:/fwww.mycc.gov.my/sites/default/files/pdf/newsroom/chapter%20

1%20prohibition%20.pdf accessed 13 March 2025,

" Malaysia Competition Commission, ‘Guidelines on Chapter 1 Prohibition
" atpara 3.22 hitps:/fwww.mycc.gov.ny/sites/default/files/pdf/newsroom/chapter%20
*: 1%20prohibition%20.pdf accessed 13 March 2025,

© Malaysia Competition Commission, ‘Guidelines on Chapter 1 Prohibition

- at para 3.23 hitps://www.mycc.gov.my/sites/default/files/pdf/newsroom/chapter%20
* 1%20prohibition%20.pdf accessed 13 March 2025.

Malaysia Competition Commission, ‘Guidelines on Chapter 1 Prohibition’

at para 3.12 htips://www.mycc.gov.my/sites/default/files/pdffnewsroom/chapter%20

1%20prohibition%20.pdf accessed 13 March 2025.

+ Malaysia Competition Commission, 'Guidelines on Chapter 1 Prohibition’

* at para 3.13 https://www.mycc.gov.my/sites/default/files/pdf/newsroom/chapter%20

1%20prohibition%20.pdf accessed 13 March 2025.
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[9-29] Vertical agreements are generally considered less harmful than
horizontal agreements. In terms of enforcement, only one infringement.
decision has been issued regarding a vertical agreement. MyCC has also

issued a non-infringement decision concerning recommended resale

prices, as briefly explained in Table 4 below.

Table 9.4

No | Cases Date/year Nature of the anti-competitive

agreement
1 | Containerchain | 1 June 2016 | An agreement or concerted
(Malaysia} practice between IT Software
Sdn Bhd and provider, Containerchain with
Container Container Deport Operators
Depot (Target CDOS) which has
Operators™ the effect of influencing their

conduct to increase their depot
charge from RM5 to RM25 in
the market for the provision
of empty container storage,
maintenance and handling
services within a 5~15km
radius of the Penang Port; and
An agreement or concerted
practice between IT Software -
provider, Containerchain with’
the Target CDOS in which

it recommended, facilitated, -
influenced and coordinated
their conduct in agreeing o

an RM5 rebate to hauliers

in respect of the DGC in

the market for the provision
of empty container storage, .’
maintenance and handling -
services within a 5-15km
radius of the Penang Port.

Competition Law

Nature of the anti-competitive
agreement

No | Cases Date/year

2 | Coca-Cola 23 September | An investigation was launched
Bottlers 2019 against Coca-Cola Bottlers
{Malaysia) {Malaysia) Sdn Bhd and Coca-

Sdn Bhd and Cola Refreshments Malaysia
Coca-Cola Sdn Bhd for issuing a Notice
Refreshments in July 2018 which contained
Malaysia Sdn recommended resale prices

Bhd*® at which various Coca-Cola
beverages were to be sold to
retailers and recommended
consumer prices to the
consumer.

‘Investigation further reveals
that there was no evidence to
indicate that Coca-Cola had
induced the supermarkets
and hypermarkets by way of
incentives or promotional
measures to encourage

them to strictly adhere to
the recommended resale or

51  Malaysia Competition Commission, ‘Finding of Infringement under Section 4C of
the Competition Act 2010 - Infringement of Section 4(1) and Section 4(2){a) uf
the Competition Act 2010 by Container Depot Operators’ hittps://www.mycc.gov
my/case/ ﬁnding-of-infringement-under-section-40-of-the-competition-act-?.ﬂ 10-
infringement-of-section-4 accessed 13 March 2025.

consumer price.

2.8 Abuse of dominant position

{9-30] Section 10 of the CA 2010 states: ‘An enterprise is prohibited from
engaging, whether independently or collectively, in any conduct which

amounts to an abuse of a dominant position in any market for goods or

services.

[9-31] Section 10 does not prohibit an enterprise from being dominant,

‘The CA 2010 applies only when a dominant enterprise abuses its dominant

position. A firm holding a dominant position has a special responsibility

“ Malaysia Competition Commission, ‘News Release: No Resale Price Maintenance

“on its Products by Coca-Cold https://fwww.mycc.gov.my/sites/default/files/pdf/
newsroom/MyCC%20News%20Release_Coca%20Cola%20%28ENG%29_0.pdf
accessed 13 March 2025; see alsc Malaysia Competition Commission v Coca Cola
(Case No 700-1/3/2/2018); ‘Finding of Non-infringement Under Section 39 of the
Competition Act 2010 https://www.mycc.gov.my/sites/default/files/pdf/decision/
Final%20Decision%200f%20Coca%20C0la%20-%20Redacted %20 Version.pdf
accessed 13 March 2025,
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ot to hinder or distort competition in the market. This means that certain”
behaviours permissible for non-dominant enterprises are restricted to.
dominant ones due to the significant market power they hold. The CA
2010 also emphasises the structure of the market. A contestable market
structure, or one with sufficient producers to foster competition, can
ultimately benefit consumers through lower prices and greater variety. In
the assessment of whether a conduct amounts to abuse of the dorinant
position, MyCC adopts an effect-based approach. The determination of
liability requires three stages of assessment: '

(1) the relevant market definition;

(2) dominant position; and

(3) abusive conduct.

substituted both on the demand and on the supply side’* A key component
of market definition and steps in the market definition is summarised in
Table 5 and Table 6 below.

Table 9.5
Key Components of Market Definition

Relevant Product | Substitutability Test: Examines the degree to which
Market products or services can be substituted from the
perspective of consumers and suppliers.

(1) Demand-Side Substitution: focuses on whether
consumers will switch to alternative products in
response to price changes.

(2) Supply-Side Substitution: considers whether
suppliers can reallocate resources to produce
competing products quickly and without
significant cost.

Hypothetical Monopolist Test (HMT"): Assesses

whether a small but significant and non-transitory

increase in price (‘SSNIP’) would lead consumers to
switch to alternatives.

2.8.1 Market definition

[9-32] Market is defined as ‘4 market in Malaysia or in any part of
Malaysia, and when used in relation to any goods or services, includes 2
smarket for those goods or services and other goods or services that are
substitutable for, or otherwise competitive with, the first-mentioned goods .
or services.
Market can be further divided into three categories:
(1) Product market goods or services that are interchangeable
or substitutable based on characteristics, price, and intended
use. '
(2) Geographical market geographic area where the firm
competes under similar conditions of competition.
(3) Temporal market when competitive conditions vary between
one season and another. :

Relevant (1) Examines the geographic area where businesses

Geographic compete to supply products or services.

| Market (2) Transportation Costs: considers whether costs
of transportation would deter consumers from
seeking alternatives outside the area.

(3) Legal and Regulatory Barriers: Assesses whether
laws or regulations restrict cross-border
competition.

(9-33] The main objectives of market definition for the purpose of:
section 10 of the CA 2010 are: (1) to identify the competitive constraint
faced by a business; (2) to determine the scope of the market within whic]
competition is assessed. “To be dominant in a market requires assessing
whether a firm has substantial market power ina market’* '

[9-34] In determining the boundaries of the market, the Comimiss:
adopts substitutability concept. According to the MyCC Guidelines o
Market Definition, ‘defining a “relevant market” means identifying all
the close substitutes for the product under investigation. Products can

Malaysia Competition Commission, ‘Gudielines on Market Definition” at para 1.4
https:/ /www.mycc.govany/sites/default/files/pdfi newsroom/MYCC-4-Guidelines-
Booldet-BOOK4-10-FA-copy_market-defination.pdf accessed 13 March 2025.

53 Malaysi'a Competition Comumission, ‘Guidelines on Market Definition’ at pard ]
https://ww.mycc.gov.my/sitesldefauit.’ﬁles/pdf/newsroom.’MYCC—4-Guide1m
Booklet—BOOK4—10-FA—copy_market-deﬁnation.pdf accessed 13 March 2025.
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Table 9.6

Table 9.7

Steps in market definition®

Competition constraints

Indicators

Step 1: We start with a hypothetical monopolist of the focal product (ie,
the product that is under investigation). We then ask:

Step 2: Would 2 hypothetical monopolist of a market for the focal product
find it profitable to sustain a price for the focal product of 5-10% above
the competitive level?

Existing competitors™

‘Market shares of competitors provide a
starting point for assessing the constraints
competitors impose on the alleged
dominant enterprise. In General consider
a market share above 60% would be
indicative that an enterprise is dominant’¥

(a) If the answer is ‘Yes' - then this market definition is the relevant
product market for competition purposes because all the products
that compete with the focal product around that price (ie. could be
substituted for the focal product at that price) have been identified. The
market definition is completed.

(b) I the answer is ‘No’ — then this means that other products compete
with the focal product. So, the products that next compete with the focal
product (the closest substitutes) should be included in the definition of
the relevant market. The next step involves asking the same question
with a broader product.

Potential competitors®

“The possibility that new entrants will
come into the market if prices are set
high by the alleged dominant enterprise.
The possibility of new entrants depends
on the barriers to entering the market.
For example, a significant barrier is
licensing requirements on entry’ Other
entry barriers such as the existence of
economies of scale and scope, network
effect, high sunk costs, etc.

Step 3: The question is repeated. Would a hypothetical monopolist of
a market for a combined market for the focal product plus the close
substitutes identified in Step 2, find it profitable to sustain the price
of the focal product 5-10% above the competitive level? If “Yes, then

Qther constraints™

Other constraints imposed by buyers with
significant power or economic regulation
imposed by government, such as price
regulation.

the relevant market is the market for the focal product plus the close
substitutes. If ‘N0, then we add the next closest substitutes and repeat
the question until the point is reached where a hypothetical monopolist
could sustainably maintain price 5-10% above the competitive price.

2.8.2 Dominant position

[9-35] Dominant position refers to ‘a situation in which one or mor_é
enterprises possess such significant power in a market to adjust prices or
outputs or trading terms, without effective constraint from competitors or
potential competitors. :

[9-36] In assessing whether an enterprise holds a dominant position,
MyCC will consider the competitive constraints faced by the enterprise
These competitive constraints can be further divided into three categories
as illustrated in Table 7. .

55  Malaysia Competition Commissior, ‘Guidelines on Market Definition’ at para 24
https://wvmr.mycc.gov.mylsites/defaultfﬁ[es/pdf.fnewsroom/MYCC-4~Guide1ines_
Booklet-BOOK4-10-FA-copy_market-defination.pdf accessed 13 March 2025.

Abusive conduct

The ECJ in Hoffmann-La Roche explains the concept of abuse:

The concept of abuse is an objective concept relating to the behaviour of an
undertaking in a dominant position which is such as to influence the structure of
2 market where, as a result of the very presence of the undertaking in question,

Malaysia Competition Commission, ‘Guidelines on Chapter 2 Prohibition’
at para 2.9 https://www.mycc.gov.umy/sites/default/files/pdffnewsroom/MYCC%20
4%20Guidelines%20Booklet%20BOOK2-6%20FA%20copy.pdf accessed 13 March
2025.

Malaysia Competition Commission, ‘Guidelines on Chapter 2 Prohibition’
at para 2.14 https://www.mycc.gov.my/sites/default/files/pdf/newsroom/MYCC%20
4%20Guidelines20Booklet%20BGOK2-6%20FA%20copy.pdf accessed 13 March
2025.

Malaysia Competition Commission, ‘Guidelines on Chapter 2 Prohibition’
at para 2.9 https://fwww.mycc.gov.my/sites/default/files/pdf/newsroom/MYCC%20
4%20Guidelines%20B ooklet%20BOOK2-6%20FA%20copy.pdf accessed 13 March
2025.

Malaysia Competition Commission, ‘Guidelines on Chapter 2 Prohibition’
at para 2.9 https://www.mycc.govany/sites/default/files/pdf/newsroom/MYCC%204%
20Guidelines%20B 0oklet%20BCOK2-6%20FA%20copy.pdf accessed 13 March 2025.
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[9-38]

abusive conduct. :

[9-39] The
categories: (1) exploitative conduct; and (2) exclusionary conduct,
Exploitative conduct refers unilateral behavior of a dominant enterprise
which directly exploits consumers such as setting high price, whereas
exclusionary conduct refers
competitors from competing'® In assessing whether an exclusionary

60

61

62

the degree of competition is weakened and which, through recourse to methods -
different from those Wwhich condition normal competition in product or
services on the basis of the transactions of commercial operators, has the effect
of hindering the maintenance of the degree of competition stil existing in the
market or the growth of that competition.®
Section 10(2) of the CA 2010 provides a non-exhaustive list of [9-40}
Table 8 below.
(1) directly or indire‘»ctly imposing an unfair purchase or selling
price or other unfair trading condition onto a supplier ot

conduct infringes section 10 of the CA 2010 ‘MyCC will use two main tests
for assessing anti-competitive effects: firstly, does the conduct adversely
affect consumers? secondly, does the conduct exclude a competitor that is
just as efficient as the dominant enterprise’?®

Other examples of common abusive conduct are summarised in

Table 9.8

Abusive
conduct

customer;
limiting or controlling: production; market outlets or

(2)

Nature

market access; technical or technological development; or
investment, to the prejudice of consumers;

refusing 10 supply to particular enterprises or group Or':
category of enterprises; _
discriminating by applying different conditjons to equivalent
transactions that; discourages new market entry or market.;

1 | Predatory
Pricing

3
4

a dominant enterprise sets prices below cost to
eliminate competitors, with the intent to raise
prices once competition is weakened.
Example: A dominant online platform offering
unsustainable discounts to undercut smaller
rivals.

expansion or investroent by an existing competitor; seriously
damages or forces a competitor that is just as efficient from
the market; or harms competition in the market in which -
the dominant enterprise operates or in any upstream OI
downstream market;

2 | Margin Squeeze

Imposing unfair conditions that make it
unprofitable for competitors to operate.
Example: A vertically integrated firm setting
high wholesale prices while competing in the
downstream market.

forcing conditions in a contract which have no connectio
with the subject matter of the contract (eg making the
contract conditional on buying an unrelated product);
any predatory behaviour towards competitors; or

buying up scarce supply of inputs (either goods or services) .

(5)

3 | Exclusive
| Dealing

(6)
™)

Forcing or incentivising customers to deal
exclusively with the dominant firm.

Example: Offering loyalty rebates contingent on
customers not purchasing from rivals.

Tying and
Bundling

where there is no reasonable commercial justification.®!

abusive conduct can be further divided into two main

Requiring customers to buy additional products
or services as a condition for purchasing a
desired product.

Example: Bundling unrelated services to exploit
market power in one segment.

5 | Discriminatory

‘conduct that prevents equally efficient
Pricing

HofmamLa Roche & Co AG v EC Commission: 85/76 [1579] ECR 461 (ECT) at

Charging different prices for the same product to
similar customers without valid reasons.
Example: Offering preferential pricing to

favoured buyers to the detriment of competitors.

para 91. :
See also Malaysia Competition Commission, ‘Guidelines on Chapter 2 Prohibition:
at para 1.3 https://www.mycc_gov.mylsites;’defauit/ﬁles.’pdﬂnewsroom.’MYCC%ZG
4%20Guidelines%?.OBooklet%ZUBOOKZ-E%ZDFA%z(}copy.pdf accessed 13 March
2025.

Malaysia Cormpetition Commission, ‘Guidelines on Chapter 2 Prohibition’ at
para 3.5 https:f/www.mycc.gov.my!sites/default/ﬁleslpdf/newsmomlMYCC%ZO_
4%ZOGuiéelines%ZOBooklet%ZOBOOM-6%20FA%20copy.pdf accessed 13 March

2025, 2025.

Malaysia Competition Commission, ‘Guidelines on Chapter 2 Prohibitior’ at
- para 3.? .https:/,’wwmmycc.gov.my/sites/default/ﬁles/pdf/newsroom/MYCC%ZO
. 4%20Guidelines%20Booklet%20BOOK2-6%20FA%20copy.pdf accessed 13 March
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- 22 January 2019, affirming the penalties imposed by MyCC.% The Federal’
- Court further upheld the RM9.33 million fine in April 2022, marking the
- first abuse of dominance case in Malaysia."

2.9 Cases
2.9.1 MyEG case

[9-41] MyEG Services Berhad is a leading provider of e~governmen‘f'
services, including online applications for renewing foreign workers
permits (‘Pas Lawatan Kerja Sementara, PLKS’). MyEG was acculsed
of abusing its dominant position by imposing discriminatory practices
in violation of section 10(2)(d)(iii) of the CA 2010. Specifically, MyEG
required customers to purchase mandatory insurance policies exclusively .
through its business affiliate, disadvantaging competitors. MyEG was
accused of:
(1) Abusing its dominant position by mandating customers to -
purchase insurance products (Foreign Worker Insurance.
Guarantee) exclusively through its affiliated entity, MyEG"
Commerce Sdn Bhd. '
(2) Imposing discriminatory conditions that disadvantaged:
competitors in the insurance market. .
(3) Leveraging its dominant market position in the online:
renewal of PLKS to distort competition in the associated
insurance market.

[9-42] MyCC found that MyEG held a dominant position in the niche
market for online PLKS renewals due to its exclusive concession holder
granted by the government. MyEG imposed discriminatory practice:s‘by
making the purchase of insurance through its own business a precondition
for completing PLKS renewals, ie for faster and easier renewal of PLKS.E“:
As a result, competitors in the insurance market were effectively excluded,_
as customers were forced to buy from MyEG’ affiliated insurer, MyEG
Commerce. Consumers faced reduced options for insurance products and
were denied the opportunity to choose competitively priced alternatives.
The actions of MyEG distorted competition and entrenched its dominance.

:'. 2.9.2 DagangNet case

- [9-44] Dagang Net Technologies Sdn Bhd (‘DagangNet’), a subsidiary

of Dagang NeXchange Berhad (‘DNeX’), provides online trade facilitation

- services under Malaysia’s National Single Window {'NSW’) system. This

systern is essential for electronic customs-related transactions, serving as

- asingle access point for trade and logistics services. In February 2021, the

- MyCC issued an infringement decision against DagangNet for abusing its
dominant position under the CA 2010.

. [9-45] DagangNet held a dominant position as the sole service provider
~for NSW, giving it significant market control. Between October 2015
» and November 2017, DagangNet required its software providers to agree
1o exclusivity clauses. These clauses restricted software providers from
- offering similar services to competitors or end-users, specifically within
 the upcoming uCustoms system (an alternative to the NSW system).
- DagangNet’s actions prevented other providers from entering the market
- or competing effectively. This behavior limited innovation and choice in
the trade facilitation services market, potentially harming consumers and
“businesses relying on these services,* '

.9.3 Megasteel case

9-46] The Malaysian Competition Commission initiated enforcement
ction against Megasteel Sdn Bhd, a leading player in the steel industry, for
alleged abuse of its dominant position under section 10 of the CA 2010.
Megasteel Sdn Bhd was the sole producer of hot-rolled coils (‘HRC in
Malaysia, a critical input for the production of cold-rolled coils ('CRC’)

(9-43] The CAT upheld MyCCs decision in December 2017, confirming arid other downstreamn steel products. The steel industry in Malaysia

that MyEG's actions violated section 10(2)(d)(iii) of the CA 2010 {appiy%_ng
dissimilar conditions to equivalent transactions, placing certain trading
partners at a competitive disadvantage).® Subsequently, the High Court
of Kuala Lumpur dismissed MyEG’s judicial review application on

AEGC, "High Court of Malaya Upheld the Decision of MyCC against MyEG for
" abusing its dominant position’ (2019) https://asean-competition.org/read-cases-
* high-court-of-malaysia-upheld-the-decision-of-mycc-against-myeg-for-abusing-
.- its-dominant-position accessed 13 March 2025.

7. Allen and Gledhill, ‘Malaysia Federal Court affirms Court of Appeal’s decision
" apainst MYEG (28 April 2022) hitps://www.allenandgledhill. com/sg/publication/
* articles/21633/federal-court-affirms-court-of-appeal-s-decision-against-myeg
accessed 13 March 2025,

Competition Commission v Dagang Net Technologies Sdn Bhd (Case No 700-2/2/003/2015)
. https:/fwww.myce.govamysites/ default/files/pdf/decision/Decision %20against%20
Dagang?%20Net%20Technologies%205dn%208hd%20pursuant%20to%20Section %20

- 40_%20Dated%2028%20Fcbruary%202021_Public%20Version.pdf accessed 13 March
2025.

64  Competition Commission v MyEG Services Berhad (MyCC File Reference: l\{I}fCC_.
(ED) 700-1/1/2/2015) https:/ fwww.mycc.gov.my/sites/default/files/pdfidecision/
Section—40-Notice-of-Finding—c;f-a.nalnfringement—by-My-Services-Berhad.pdf.
accessed 13 March 2025. :

65  Allen and Gledhill, ‘Malaysia Federal Court affirms Court of Appeal’s decision.
against MYEG® {28 April 2022) https://www.allenandgledhill.com/sg/publication/;
articles/21633/federal-court-affirms-court-of-appeal-s- decision-against-myeg
accessed 13 March 2025. :
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is vertically integrated, and Megasteel also -participated in downstream
markets. The MyCC alleged that Megasteel had abused its dominant:
position in the HRC market by engaging in margin squeezing, a form of -
exclusionary conduct. Specifically, Megasteel was accused of: :
(1) Selling HRCto its downstream competitors (CRC producers)

at high prices. Sl

(2) Selling CRC, its downstream product, at a lower price,

making it difficult for other CRC producers to compete.

profitably. :

[9-47] After an oral representation by Megasteel, MyCC found that:
Megasteel did not abuse its dominant position nor practice margin squeeze:
in the relevant domestic market.® MyCC had defined the relevant market
inaccurately and there is no evidence that Megasteel often undercut its.
CRC prices

2.10 Exemption and exclusion
2.10.1 Relief of liability

- [9-49] Enterprises may apply to the MyCC for exemptions if their
. agreements or conduct meet the requirements under section 5 of the CA
. 2010:

' (1} there are significant identifiable technological, efficiency or
social benefits directly arising from the agreement — benefit
requirement;

(2) the benefits could not reasonably have been provided by the
parties to the agreement without the agreement having the
effect of preventing, restricting or distorting competition -
indispensability requirement;

(3) the detrimental effect of the agreement on competition is
proportionate to the benefits provided ~ proportionality
requirement;

(4) the agreement does not allow the enterprise concerned to
eliminate competition completely in respect of a substantial
part of the goods or services — elimination of competition
requirement.

29.4 FoodPanda case

[9-48] In this case, MyCC had issued a non-infringement decision.
pursuant to section 39 of the CA 2010. The alleged abusive conduct
in the investigation is ‘the imposition of an exclusivity clause in the
agreement between Foodpanda and its merchants in the Preferred
Partnership Category. Assuming Foodpanda holds a dominant position
in the market, such a clause could harm fair competition by encouraging
merchants to join the Preferred Partnership Category to benefit from lower
commission rates. This exclusivity arrangement may create lock-in effects
for merchants, discouraging them from collaborating with other food:
delivery platforms. Consequently, it could hinder new entrants or existing"
competitors from partnering with these merchants, thereby distorting the
competitive process. The Commission defined the market as ‘intermediary
online platforms matching customers, merchants and delivery partners
for the provision of food ordering and delivery services™ Based on its -
investigation and assessment, the Commission cannot establish with
certainty that Foodpanda enjoys a dominant enterprise in the relevan
market due to various reasons such as fluctuation of market shares, weak
direct and indirect effect, no regulatory barriers to entry, the existence o
buyer power from franchised restaurant, ete.

[9-50] 'The burden is on enterprises to prove that the agreement fulfills
all four cumulative criteria. Efficiency benefits include cost efficiencies,
~ improved product quality, and greater product variety. Cost efficiencies
may arise from economies of scale and scope, new production technologies,
and synergies resulting from the joint use of assets, among other factors.”
Social benefits may include the protection of environment, employment,
national security, ete. Under the indispensability requirement, the parties
o the agreement must prove that there are no other practical alternative
or less restrictive means to achieve the objective and that the absence of
the anti-competitive agreement ‘would eliminate or significantly reduce
e efficiencies that flow from the agreement or make it significantly less
likely that they will materialise® The proportionality criteria requires
the balancing of the pro-competitive and anti-competitive effect of the
‘agreement. In the case of PIAM & its 22 Members, the Commission states
_that “for section 5 to apply, the pro-competitive effects flowing from the
“agreement must outweigh its anti-competitive effects, thus it is essential
o.verify what is the causal link or nexus between the agreement and the
ged pro-competitive benefits and what is the value of these benefits.

69  Malaysia Competition Commission v Megastee! Sdn Bhd (Case No MyCCr002/2012):
at para 51 https:/.’www.mycc.gwmy/sites/defaﬂtlﬁ]es/pdﬂdecisionlFinding%?.(]of%z
Non%ZOInﬁingement%ZOundez%208ection%2039%ZUOE‘B{wZOCompetition%ZDAct%?.O ;
2010%20-%20Megasteel%2015.04.2016.pdf accessed 13 March 2025.

70  Competition Commissiony Delivery Hero (Malaysia) SdnBhd(CaseNo700/1/3/2/2019
at para 40 https:/ fwww.mycc.gov.my/sites/ default/files/pdf/decision/Foodpandat
FD920Publick 20Non-Confidential pdf accessed 13 March 2025.

Nasarudin Abdul Rahman and Haniff Ahamat, Competition Law in Malaysia (2nd
edn, Sweet & Maxwell 2021) at 343,
See, for example, the ‘EU Guidelines on the application of Article 81(3) of the Treaty’
(2004/C 101/08) Official Journal of the European Union at para 79.
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This process requires the balancing of any negative and positive effects -

of the agreement by conducting a counterfactual assessment to verify the
claimed efficiencies by the Parties’”

[9-51] The MyCC has granted a block exemption on ’shippiqg ]i(ner :
agreement, in the form of Vessel Sharing Agreement (‘VSA) allowing ‘the.

coordination or joint operation of vessel services, and the exchange or

charter of vessel space)” as it fulfils all four requirements under section >
of the CA 2010, especially by reducing cost and to maintain fr.equency' and
regularity of line shipping services. ‘Furthermore, regular service cannotbe
provided and maintained at reasonable costs unless there is an agreement -
between market players. Therefore, the detrimental effect of the agreement

between shipping liner operators is outweighed by the beneﬁjts produced
by the agreement ‘particularly in the maintenance of stability in trade and

. N .
regular services to meet the dernands for services within its connectivity.” -
However, to maintain competition, the bloc exemption does not allow any-
price fixing agreement and discussion on sensitive information which may

facilitate collusion.

{a) Sectoral regulation exclusion under section 3 ~Schedule 1

[9-52] The CA 2010 does not apply to commercial activi.ties regulated:
by sector-specific laws that contain competition provisions, nz‘lme!y',' -
the Communications and Multimedia Act 1998 (Act 588) {'CMA:
1998") and the Energy Commission Act 2001 (Act 610), the Malaysian -
Aviation Commission Act 2015 (Act 771) where sector regulators.
oversee competition-related matters. The CA 2010 does not also apply to -
commercial activities regulated by the Petroleum Development Act 39_7
(Act 144) and Petroleum Regulations 1974 (PU(A) 432/1974) in relation

to upstream operations comprising the activities of exploring, exploiting,

winning and obtaining petroleum whether onshore or offshore of Malaysia.

(b) Exclusion under section 13 — Schedule 2

(a) an agreement or conduct to the extent to which it is engaged in an order f0
comply with a legislative requirement. :

73 Malaysia Competition Commission v PIAM ¢ its 22 Members (Case No 700

74  Competition (Block Exemption for Vessel Shaxing Agreements in Respect of Lin
Shipping Services Through Transportation by Sea) Order 2024 https://www.
mycc.gov.my/sites/defauit/files/ PUA%2095.pdf%20Perintah%20Fers
Pengecualian%20Blok.pdf accessed 13 March 2025.

75 Nasarudin Abdul Rahman and Haniff Ahamat, Competition Law in Malaysia (2nd:

edn. Sweet & Maxwell 2021) at 381,

aingan%__zo :

Competition Law

[9-53] In the case of PIAM ¢ its 22 members v Malaysia Competition
Commission, The Central Bank of Malaysia and the Appellant submitted
that the infringing agreement, ie, the Member’s Circular 132, was made
pursuant to a directive issued by the Central Bank of Malaysia through
an official letter. Therefore, the agreement was made in compliance with a
legislative requirement. The Competition Appeal Tribunal formed a view
that ‘there are two requisitions for the exclusion to apply pertaining to an
agreement engaged in an order to comply with a legislative requirement.
First, an order has been made. Secondly, the order is made to comply with
a legislative requirement’”™ The CAT found that the letter issued by the
Central Bank ‘fall short of precise language to amount to a “direction” or

“directive™?”

(b) collective bargaining activities or collective agreements in respect of
employment terms and conditions and which are negotiated or concluded
between parties which include both employers and employees or organisations
established to represent the interests of employers or employees.

[9-54] This exclusion ensures that labour agreements, such as those

involving wages and working conditions, are not subject to competition
law scrutiny.

(¢} an enterprise entrusted with the operation of services of general economic
interest or having the character of a revenue-producing monopoly in so far as
the [application of the competition law} would obstruct the performance, in law
or in fact, of the particular tasks assigned to that entérprise.

; [9-55] In the absence of clear guidelines on the services of general
“ economic interest ("SGEI’), the Commission makes reference to the Office
-of Fair Trading Guidelines on Services of General Econcmic Interest (‘the
- OFT Guidelines’) in the case of DagangNet.” Based on the OFT Guidelines
the SGEI are ‘services that public authorities consider should be provided
in all cases, whether or not there is an incentive for the private sector to
do 0’ and ‘that such services will not be satisfactorily provided by the
market’”® Examples of SGEI services include letter and postcard delivery,

_6'_ ;- PIAM & Its 22 Members v Competition Commission, Competition Appeal Tribunal’s

decision (2 September 2022) at para 89 https://www.mycc.gov.my/sites/default/
files/pdf/decision/PIAM%20%26%2023%200rs%20v%20Competition%20
Commision%20%28Grounds%200f%20Decision%29.pdf accessed 13 March 2025.
'+ PIAM ¢ Its 22 Members v Competition Commission, Competition Appeal Tribunal’s
decision (2 September 2022) at para 109 https://www.mycc.govamy/sites/default/
files/pdf/decision/PIAM%20%26%2023%200rs%20v%20Competition%20
Commision%20%28Grounds%200f%20Decision%29.pdf accessed 13 March 2025.
Competition Corumission v Dagang Net Technelogies Sdn Bhd (Case No
700-2/2/003/2015} at para 322.

Office of Fair Trading, ‘Services of general economic interest exclusion:
Understanding competition law’ (2004} at para 2.17 https://assets.publishing.service.
gov.uk/media/5a7c6910ed915d6%6ccfc962/0ft421.pdf accessed 13 March 2025.
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Notification and Application Procedure for an Anticipated Merger or a
Merger.®! The MAVCOM has cleared three merger transactions based on
Notification and Application for an Anticipated Merger:

(1) an anticipated merger between SIA Engineering Company
Limited and Pos Aviation Engineering Services Sdn Bhd;®

(2) ananticipated Merger between Korean Air Lines Co Ltd and
Asiana Airlines;® and

(3) anticipated merger in relation to proposed privatisation of
Malaysia Airports Holding Berhad &

water and sewerage services, train cargo transport, tc.errmnal _o;;flratsu()}rgi
and scheduled bus services. Enterprises entrusted with provi . g o
are typically shielded from competition because they are require t? »
universal service obligations across all parts of the market, m}c;: u 0111;1% :
unprofitable areas. In the case of DagangNet, MyCC referred to t g '
Guidelines on an entity having the character of a revenue-pro ucmg
monopoly, it must fulfil the following:
t be an enterprise; e
g% I;l‘i:rprise mustl};i:we its principal objective o‘f raising revenue .
for the state through the provision of a particular service; -
(3) enterprise granted with exclusive rights to provide the -
service; and o ‘i
(4) the enterprise must show that the application of th £
prohibitions of the Act would obstruct the per'formance in
law or in fact, of the particular task assigned to it.

[9-59] The Malaysian Communications and Multimedia Commission
relies on general provisions under sections 133 and 139 of the CMA 1998 to
oversee merger activities. Section 133 states: ‘A licensee shall not engage in
any conduct which has the purpose of substantially lessening competition
in a communications market. Section 139 states: ‘the Commission may
direct a licensee in a dominant position in a communications market to
cease a conduct in that communications market which has, or may have,
the effect of substantially lessening competition in any communications

arket, and to implement appropriate remedies. The MCMC has issued
Guidelines on Mergers and Acquisitions to assess merger activities in
the sector.®* The MCMC has approved the merger between Celcom and

3. MEeRGER CONTROL

[9-56] Malaysia’s approach to merger control _is_in its jf(?rmative st‘al%ets ..
as the CA 2010 does not currently include explicit provisions to relg di:; €
mergers and acquisitions. However, sigpiﬁca.nt developmeius, inc : ar_
proposals to introduce a comprehensive merger contro reg:: ;ms
underway. These changes are aimed at enhancing rparket competitivi
and aligning Malaysia with international best practices.

[9-57] Under the CA 2010, mergers are not directly regulatedc.1 Ins_tead
the Act focuses on anti-competitive agreeme.n‘ts, abuse of ominan
position, and practices that harm competition. However, _ce?:am
sector-specific regulators, such as the Malaysian Com_mumc:% 1:_)_1_1_
and Multimedia Commission {{MCMC’} and the Ma%ay-smn A\_na ;ii-
Commission (MAVCOM’) have oversight over mergers in industries ]

telecommunications and aviation sectors.

[9-58] The MAVCOMSs merger control fr?rn_ework is goverh:zlie
by Part VII of the Malaysian Aviation CO.II}.mIE‘:SIOD. Act 2015, w_tha
specifically addresses a.nti—competitixfe pr::tc‘uce:s, including me;gexzs o
may substantially lessening competition ('SLC?). 'I%ie framewor a:mrfar
maintain a competitive aviation market, prc?motmg consumfzé 1\;\:
and industry efficiency. The Commission has issued sgverai guide !
explain how it assesses merger transactions that are nc;nﬁeé to it, inclu
Guidelines on Substantive Assessment of Mergers,” and Guidehqes_

See n 80.

Malaysia Aviation Commission, ‘Decision by the Malaysiar Aviation Commission on
- an Application of an Anticipated Merger under Section 55 of the Malaysian Aviation
. Commission Act 2015 by SIA Engineering Company Limited and Pos Aviation
Engineering Services $dn Bhd' (29 May 2023) (Case number: MAVCOM/ED/CC/
DIv4/2021(2)) https://www.mavcom.my/wp-content/uploads/2023/06/230616-
SIAEC-PAES-Final-Decision-For-Publication.pdf accessed 13 March 2025.
“Malaysia Aviation Comumission, Final Decision by the Malaysian Aviation
Commission on the Voluntary Notification and Application of an Anticipated
- Merger under Section 55 of the Malaysiar Aviation Commission Act 2015 by
Korean Air Lines Co Ltd and Asiana Airlines, Inc (9 September 2021) (Case
humber: MAVCOM/ED/CC/DIV4/2021(1)) https://www.mavcom. my/wp-content/
: up]oads/2021/09,’20210901-Final-Decision-Anticipated~Merger—Korean-Ajr-Lines-
-Co.-Ltd -and-Asiana-Airlines-Inc..pdf accessed 13 March 2025.
" Malaystan Aviation Commission, ‘Decision by the Malaysian Aviation Commission
n the Application of an Anticipated Merger under Section 55 of the Malaysian
Aviation Commission Act 2015 by Gateway Development Alliance Sdn Bhd, Pantai
Panorama Sdn Bhd, Kwasa Aktif Sdn Bhd, and GIP Aurea Pte Lid in relation to the
: Proposed Privatisations of Malaysia Airports Holdings Berhad’ (8 November 2024)
(Case  pumber: MAVCOM/ED/CC/DIV4/2024(2)) https://www.mavcom.my/
-wp-content/uploads/2024/11/GDA-MAHB-Decision-Non-Confidential-For-
ublication.pdf accessed 13 March 2025.
alaysian Communications and Multimedia Cornmission, ‘Guidelines on Mergers
-and Acquisitions’ {19 July 2024) hetps://meme.gov.my/ skmmgovmy/media/General/
: pdffGuidelines-on-Merger-and- Acquisitions_1.pdf accessed 13 March 20325,

80  Malaysia Aviation Commission,'Guidelines on Substantive Ass essrrfent of Mergers' (2
https://www.mavcom.my/ wp-content/uploads/2018/04/ Guidelines- on-Subs._tantw‘
Assessment-of-Mergers.pdf accessed 13 March 2025.
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Digi (a purchase agreement between Axiata Group Berhad and Digi.com) -

subject to behavioural and structural remedies.®

3.1

[9-60]

Proposed merger control regime under the
Competition Act 2010 (Act 712)¥

The MyCC is in the process of amending the CA 2010 to-
incorporate a merger control regime. Merger under the proposed merger..

control framework covers:

[9-61] Section 10(A) prohibits mergers or anticipated mergers,
consummated, that may result in a SLC in any market for goods or service:

MC currently implement a voluntary

[9-62] The MAVCOM and MC |
olved in a merger may choose

notification system, where parties nv : _ o
whether to notify the respective authorities about their transactions.
system typically places the responsibility on the merging entities to assess

(1} two or more previously independent enterprises combine -
into one single enterprise and cease to exist as separate legal -

entities;

(2) the acquisition of direct or indirect control of the whole or :

part of one or more enterprises;

(3) the acquisition of assets of one enterprise by anoﬂ}er
enterprise results in the acquiring enterprise replacing’’
or substantially replacing the enterprise whose assets ‘are -
being acquired, in the business or the part concerned of
the business, in which the acquired enterprise was engaged..

immediately before the acquisition; or . .
(4) the creation of a joint venture to perform, on a 1a§t1r:§ bas1.s
all the functions of an autonomous economic entity:

whether their transaction raises competition concerns.

86

87

38

Malaysian Communications and Multimedia Comx:nission, ‘Undertakiflg to: th
Malaysian Communication and multimedia Commission: Pursuant to section: 140(
of the Communication and Multimedia Act 1998 hitps:// W.mcmc.gov
skmmgovmy!media/General/registers/Undertaldng-Public~Vers1on.pdf access
ll\iai‘:;zf:égii;eﬁtion Commission, ‘Salient Points of the Proposed Amendmenfs
the Competition Act 2010 (Act 712¥ (25 April 2022) https:/ Fwrww.ycc. gov.ry/sit

default/files/ Sah’ent%zoPoints%200f%20the%20Proposed%ZOAmendments_%_ZD?

o920 ACt%20712%20%5B25.4.22%5D.pdf accessed 13 March 2025, 3
See ‘Salient Points of The Proposed Amendments To The Competition A.ct 20
(Act 712) section 10B https:Hm«rw.mycc.gov.my/sites/defaultlﬁles.’sahen_t%_
Points%200f%20the%20Pr09oxd%ZOAmendments%200f%20Act%20712
%5B25.4.22%5D.pdf accessed 13 March 2024. .

Competition Law

[9-63] The proposed merger control regime under the CA 2010 adopts
a hybrid model, combining both voluntary and mandatory notification
systems. When a merger transaction exceeds certain stipulated thresholds,
the parties involved in the merger or anticipated merger are required
to notify the MyCC. However, parties may also voluntarily notify the
Commission about a merger even if the merger activities do not exceed
the thresholds. This provides an avenue for enterprises to formally
notify the merger which does not exceed the threshold and to enable
the Commission to review and assess whether the merger contravenes
merger prohibition.® In any case, the MyCC retains the authority to

- investigate a merger or anticipated merger, even if it does not exceed
- the thresholds. This is because the primary consideration is whether the

merger has resulted, or is likely to result, in a substantial lessening of

" competition in the market.

[9-64] Any enterprises that fail to notify a merger that exceeds the
threshold will be liable for merger violation. Enterprises that are found
liable for merger violation will be subjected to a financial liability of
up to 10% of the value of the merger transaction or anticipated merger
transaction.”® And if the MyCC finds that the unnotified anticipated
merger results ina substantial lessening of competition, the merger parties
will be liable for contravening merger prohibition. Enterprises that are
found liable for infringing the merger prohibition will be subjected to a

financial penalty that shall not exceed 10% of the worldwide turnover of

the enterprise over the period during which the infringement occurred.*
The merging parties are also prohibited from completing a merger that
has been notified until approval is obtained from the Commission (gun
jumping).®?

See “Salient Points of The Proposed Amendments Te The Competition Act 2010
(Act 712)" section 10H https://www.mycc.gov.my/sites/default/files/Salient%20
- Points%200f%20the%20Proposed%20Amendments%200f%20Act%20712%20
i %5B25.4.22%5D.pdf accessed 13 March 2024.
© See ‘Salient Points of The Proposed Amendments To The Competition Act 2010
" (Act 712) section 43L httpsy//www.mycc.gov.my/sites/default/files/Salient%20
- Points%200f%20the%20Proposed%20Amendments%200f%20Act%20712%20
- %5B25.4.22%50.pdf accessed 13 March 2024,
.- See "Salient Points of The Proposed Amendments To The Competition Act 2010
(Act 712) section 43G htps://wwwmycc.gov.my/sites/default/files/Salient%20
Points%200f%20the%20Proposed%20Amendments%200f%20Act%20712%20
%5825.4.22%5D.pdf accessed 13 March 2024.
See ‘Salient Points of The Proposed Amendments To The Competition Act 2010
“{Act 712) section 10(G) https://www.mycc.govny/sites/default/files/Salient%20
Points%200f%20the%20Proposed %20 Amendments%200f%20 Act%20712%20
%5B825.4.22%5D.pdf accessed 13 March 2024.
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!;?:h Commi‘ssion may suspend the timeline for various reasons, such as
if the merging parties fail to respond to the Commission’s requests for

IIIfOII'IlathIl Wl['_hlIl t}le Stlpulated tI“le or ].1 COII]]]i[t“le 1S are u (]EI
.
i .

[9-65] The merger notification threshold plays a pivotal role in ensuring -
the efficiency and effectiveness of a merger control regime. By setting "
appropriate thresholds, authorities can prevent an overwhelming influx: -
of notifications and focus on transactions that are more likely to have a

substantial impact on competition. Different jurisdictions around the

world adopt varying thresholds depending on their regulatory objectives
and economic landscape. For example, Market Share Threshold. This
approach requires notification if the merging entities collectively hold
a market share above a certain percentage. While this method aligns
directly with competition concerns, it can be complex to implement due to
challenges in accurately defining and calculating market share, MAVCOM
adopts a turnover-based threshold® while MCMC uses a dominance-based
threshold. Based on several sources, the proposed merger control is likely
to use turnover-based in combination with asset-based threshold, which s
practically easier than the market share threshokd.* :

[‘9-6.8-} Section 10D offers enterprises a pathway to exempt themselves from
liability under the section 10A prohibition. This exemption is contingent
demonstrating that the economic efficiencies generated by the me% er ?31;
proposed merger outweigh the adverse effects of any substantial lessgenin

" of competition resulting from it. Enterprises invoking section 10D be thg
- responsibility of proving the presence of such economic efficiencies o

4, ENFORCEMENT POWER OF THE MALAYSIAN
COMPETITION COMMISSION

[(9)-129] .The My‘CC.’s enforcement powers are comprehensive, aliowing it
vestigate, adjudicate, and penalise anti-competitive conduct effectively.

[9-66] In terms of substantive assessment, the proposed merger control -
adopts ‘Substantial Lessening of Competition’ (‘the SLC Test). The SLC
test focuses on the rate of change in the intensity of the level of competition -
in the market, Substantial Lessening of Competition prohibits a merger if
the merged entity is able to unilaterally increase prices post-merger even
if it does not reach the level of dominance. Thus, the SLC captures more

merger transactions than the dominance test.”

‘41  Investigation powers

i[if:'lg] The MyCC has broad powers to investigate suspected
gements_ of the CA 2010. The Commission can act on complaints
rom th-e -publyzzs’7 or initiate its own investigations based on observelcjl anti

ormp eFltWe practices.” The MyCC can conduct dawn raids, enter remisel—
and seize physical or electronic evidence of anti-compet’itive bghavior 39

The L N
o Con'.lrmssmn can compel individuals or entities to provide relevant
nformation or documents during investigations.'®

[9-67] Under section 10F the Commission is required to complete :
merger assessment within 120 working days from the date it deems the.
notification complete. The timeline is divided into two stages: Phase
(40 days) and Phase 2 (80 days). During Phase 1, the MyCC will issu
a clearance decision if it determines that an SLC is unlikely to resul

from the proposed merger. However, if the MyCC cannot determine-fo 2. Power of adjudication
certain whether the SLC will arise, the assessment will proceed to Phas
2. The proposed merger control regime includes automatic approval if th
Commission fails to complete the assessment within 120 days. Howeve

121;71] The MyCC has the power to issue both non-infringement or
ringement decision based on the findings of its investigations into anti-
ompetitive conduct. If the Commission has reasonable goround to beiisf:v1
at any prohibition in the Act has been infringed, the Commission wiﬁ
ue a Propose-d Decision ('PD’) setting out the reasons for the decision
a?a}lf penalties or remedial action that the Commission proposes to,
Iy Even though the PD is not a final infringement decision, it can
be c':hailenged at the judicial review stage. For example, in the ,case of
Teksi Sdn Bhd & Ors v Competition Commission, the C:)urt of Appeal

93  Malaysian Aviation Commission, ‘Guidelines on MNotification and Applicatio
Procedure for an Anticipated Merger or 2 Merger' (20 April 2018) at para’d
https:l/www.mavcom.my.’wp-content/uploadslz{) 18/04/Guidelines-0n
Notiﬁcation-and-Application-Procedure-for-an-Anticipated-Merger—or-a_-Mesgé
pdf accessed 13 March 2025. '

94  See Malaysian Communications and Multimedia Commissicn, ‘Guidelines
Mergers and Acquisitions’ (19 July 2024) at para 3.17 https://mcme.gov.
skmmgovmy/media/General/pdf/ Guidelines-on-Merger-and- Acquisitions_:1
accessed 13 March 2025.

95  See Nasarudin Abdul Rahman, M Aidil Tupari and Haniff Ahamat, "Merger Co
Regime in Malaysia: Past, Present and Way Forward’ (2024) 32(2) ITUML] 118 at;

06  See Nasarudin Abdul Rahman, M Aidil Tupari and Haniff Ahamat, ‘Merger Col
Regime in Malaysia: Past, Present and Way Forward’ (2024} 32(2) ITUMLJ 118.

Competition Act 2010, s 15. ‘
Competition Act 2010, s 14.

Competition Act 2010, ss 25 and 26.

Competition Act 2010, 5 18.

Competition Act 2010, s 36.
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stated that the fact the PD is not final does not bar the target enterprise
from challenging the PD if ‘decision affects rights or where through 2
preliminary step, it is sufficiently connected with a decision that does so.

The Court of Appeal concluded that:

We are of the view that the plain effect of the [Plroposed [D]ecision itself,
was indeed a decision in principle. In fact, in its [Plroposed [Dlecision, the
respondent inter alia imposed a daily penalty of RM15,000 from the date of’
service of the [P]roposed [D]ecision in the event the appellants failed to comply
with the respondent’s directions. The nature of the respondent’s determination,
under s 36 of the Act demonstrates that it was an important step on the path to
a decision-making under s 40 of the Act!® .

[9-72}

A proper hearing under sec

discretion of the Commission. After conducting an oral representation, the
Commnission will issue a final non-infringement or infringement decision
based on the merit of the submission of the target enterprises. The decision
of the MyCC can be appealed to the CAT. The decision of the CAT is final
and binding.'®® As a quasi-judicial body, the Commission cannot challenge
the decision of its appellate body. In the case of Malaysian Airline System
Bhd v Competition Commission and another appeal, the Court of Appeal

decided that:

"The MyCC, in exercising its quasi-j
before it and coming to a decision

neutral and impartial stand before its appellate authority in the CAT and its tas
is to assist the CAT to arrive at a fair and just decision. It takes no partisan stan
and has no personal or official interest in the confirmation or reversal of its orde
handed down in its quasi-judicial capacity.
For the MyCC to ignore or challenge the decision of its own appeliate authori
would be administrative insubordinatior. of 2 kind repugnant to the whol
statutory scheme of the Act. Parliament may by express provision provid

a further avenue for the MyCC to

authority but it has not seen te fit to do so in this case.

——
102 MyTeksi Sdn Bhd & Orsv Competition C
103
104
105

106

Competition Act 2010, 5 37.
Competition Act 2010, s 58{3).

MLFU 2089 (CA) at para 45

107
MLIU 2089 (CA) at para 44,

The target enterprises must be given an opportunity to submit &
written representation to the Commission to refute allegations. The target

enterprise may request the Commission to have an oral representation.”
tion 38 may also be conducted but at the

MyTeksi Sdn Bhd ¢ Ors v Competition Commission [2022) 6 ML] 767 (CA)atpara

Malaysian Afrling System Bhd v Competition Commission and angther appeal (202

Malaysian Airline System Bhd v Competition Commission and another appeal I

43
>i02 -

: .[9-73]

104 :

Power to impose remedial measure and financial -
penalty

- Under section 40(1) of the CA 2010, MyCC has the power to
. impose a financial penalty on enterprises that infringe the prohibitions set
- out in the Act. These include anti-competitive agreements (section 4), and
~ abuse of a dominant position (section 10). The penalty imposed by I\/EyCC
_can‘amount to 10% of the enterprise’s worldwide turnover for the period
during _which the infringement occurred. This significant threshoid reflects
_‘Fhe seriousness with which anti-competitive behaviour is treated and the
importance of deterring such practices. The term ‘worldwide turnover’
mcllludes the turnover of the target enterprise across all product markets in
Whlcl-l the enterprise is involved, including the turnover of its subsidiaries
forming part of the single economic unit ("SEU’). However, in practice
the Comumission only considers the relevant turnover - ie, the turnover,
generated from the affected market — as the base figure. After considering
the aggravating and mitigating factors (which may increase and decrease
:t};ejaslg ﬁg;r?,ms the ﬁIjl'?ll amount of the penalty should not exceed 10%
orldwide turnover. The pr i i i
gwondulcs bmorer process of calculating the financial penalty is

udicial functions of weighing the evidenc
that is enforceable under the law, takes

106

challenge the decision of its own appella

107

Table 9.9
STEP 2 STEP3 - STEP 4
Increase the Enhance Verify that the
financial penalty | the specific financial penalty
of financial by considering | and general is not more
aggravating deterrence than 10% of
factors (if any); | effects of the the enterprise’s
and decrease the | financial penalty | worldwide
financial penalty | by adjusting it | turnover over
1.)y taking further. the period of
m’Fo_ account infringement.
mitigating
factors (if any).

smmission [2022] 6 ML) 767 (CA) at para

.Power to grani a leniency

74} The MyCC possesses the authority t i
4 o grant leniency under
ctlon._4_1 of the CA 2010. This leniency regime is gesigned to incentivise

ig:Malaysia Competition Commission, ‘Guidelines on Financial Penalties’ at paras
a:nd 3:5 https:/fwww.mycc.gov.my/sites/default/files/pdf/newsroom/Guildline-
on-Financial-Penalties.pdf accessed 13 March 2025.
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cooperation from enterprises involved in anti—comp.et%tive practices, -
gaged in cartel activities. The Commission may granta
0% in financial penalties to enterprises that voluntarily
] and provide significant information
information that
than 100%, it depends

particularly those en
reduction of up to 10
admit their participation in a carte :
¢hat contributes to the Comumission’s investigation, ie,
C has no knowledge."” For a reduction of less : .
‘on the stage of the investigation, the nature and the “value-added” of the .
information and other co-operation to

MyC

has already been received by the MyCC.H0

4.5

[9-75] The CA 2010 graots the MyCC various powers to ensure the
effective and efficient enforcement of the Act.
to accept undertakings, impose interim measures,

Other enforcement powers

reviews.

[9-76] Section 43 of the CA
undertakings from enterprises to ¢
agreements or practices. ‘When the

accepted by the MyCC.H¥?

be provided by the applicant which

These include the authority.
and conduct market

2010 empowers the MyCC to accept :
case or dismantle anti-competitive
MyCC accepts an undertaking, no."
infringement decision will be issued. Table 10 below lists the undertakings -

Table 9.10
| No | Undertaking Date
1 | Undertaking by the Metrology Corporation 11 Nov 2021
Malaysia Sdn Bhd (MCM)
2 | Undertaking by the Federation of Automobile 2 Nov 2021
Workshop Owners’ Association of Malaysia
(‘FAWOAM)
3 | Undertaking by the Executive Council (EXCO") |23 Sep 2019.. |
of the Sabah Tourist Guides Association
4 | Undertaking signed by The Sand Operator of Four | 25 Sep 2017
Districts in Kelantan
109 Malaysia Competition Commission, ‘Guidelines on Leniency Regim¢ at para 3 .'
https://www.mycc.gov-my/ sites/defanlt/Gles/pdf/newsroom/ MyCC_Gu;idhng 0
Leniency-Regime.pdf accessed 13 March 2025. o T
110 Malaysia Cornpetition Commission, ‘Guidelines on Leniency Regime’ at par
https://www.mycc.gov.my.’sites/default.’ﬁles/pdffnewsroom.’MyCC_Guﬂdlme-p
Leniency-Regime.pdf accessed 13 March 2025. :
111 Malaysia Competition Commission, ‘Undertaking’ https:/ /www.mycc.gevamyl

undertaking accessed 13 March 2025.

Competition Law

5 | Undertaking signed between Containerchain 30 Jun 2016
Malaysia Sdn Bhd and the Commission

6 | Undertaking signed between Malaysia Heavy 12 Oct 2015
Construction Equipment Owner’s Association
(‘MHCEOA)

7 | Undertaking signed between the Giga Shipping 1 Oct 2014
Nexus Mega and the Comrmission

8 | Undertaking by Central Committee Members 7 May 2014
of the Pan Malaysia Lorry Owniers’ Association
(‘PMLOA)

9 | Undertaking by the Malaysia Indian Hairdressing | 30 Jan 2014
Saloon Owner

1[9-77] Section 35 empowers the MyCC to impose interim measures
n enterprises if the Commission has reasonable grounds to believe that
-the prohibition under the Act has been or is likely to be infringed based
. on urgency ‘to prevent serious and irreparable damage, economic or
_otherwise, to particular person or category of persons, or to protect the
. public interest’ For this purpose, the Commission may issue direction to
- any person to cease or desist any anti-competitive conduct.

[9-78]  Lastly, the MyCC has also the power urider section 11 to conduct
* a market review on any sectors or industries to study the structure of the
~market such as the number of players in the market, entry barriers or
“any other features that prevent, restrict, or distort competition including
-the existence of regulatory barriers imposed by the government. The

MyCC had conducted ten market reviews in various sectors including the

domestic broiler market, professional bodies, food sub-sectors {namely

 beef, fisheries — Indian mackerel (ikan kembung), vegetables — mustard

eaf (sawi) and round cabbage {kubis bulat) and Infant formula), building
material in the construction industry (steel, cement, ready-mixed concrete
and sand) the pharmaceutical sector, wholesale and retail for selected
products (food and beverages, household cleaning products, personal care
and toiletries, and clothing), and transportation sector.'?

2 Malaysia Competition Commission, ‘Market Review’ https:/fwww.mycc gov.my/
market-review accessed 13 March 2025,





