alla Il &l

Ayl dlaa
AL-RISALAH JOURNAL
ACADEMIC BIANNUAL REFEREED JOURNAL
KULLIYYAH OF ISLAMIC REVEALED KNOWLEDGE AND HUMAN SCIENCES
INTERNATIONAL ISLAMIC UNIVERSITY MALAYSIA

e-1SSN: 2600-8394 VOL. 8. No. 1 June (1445-2024)

Toadla) A pdlly (o alladl (i) Ghy g S AN AL b i) sos

Sl age 3y da —ab Al s ) s o
GeaSlw Y Aoy ity (65N Sl 339 395 SIY) il Ay B 8 LY ses

The burden of proof in the presumption of electronic publishing
under Malaysian law and Islamic law

Lb i de il ols e
Taha Mariam Bahaaeldin Abdalla
2 S pge 3y dast
Mohammed R. M. Elshobake

Lol jascls
Anlly I 0P 32y SVl Bys 3 oY) e gavse o) M 23l
R o e Lk gy SV e (3 a6 Bsls olasl S e ) By o saOLY
S s lly BYI T clesV) s gl agid e 25 (555 (6T S MW (oW s ale
g dmdly ShanaY) pemgdl L oL e s e ) g2 clesYl o SER IR
ol & SV 2 WLas 3 oY) s GISU s e el Jaes ) ol s
IV e I Ol O U md) i ol audle ) ang il (W 05 3y a5 95La))
o) (3 LY e (3 ladly plall pggall (it o aSOY1 2l i aalad) (1/114) sl
dle ol e Jo <k oSV el i 3 oUW s ) G tagally 25U a3Ladl)
& S o ai al LY@ b1 s g sl LLadll (3 ped) ey 25 LLad)l (3
G SLY s Gl OB adey agldl Llad) 3 eull o asldl L Loy asall Lladl

1 Ph.D. Candidate, Ahmad lbrahim Kulliyyah of Laws, International Islamic University Malaysia,
secret_mero91@yahoo.com

Z Assistant Professor, Civil Law Department, Ahmad lbrahim Kulliyyah of Laws, International Islamic
University Malaysia, mshobake@iium.edu.my

100


mailto:secret_mero91@yahoo.com
mailto:mshobake@iium.edu.my

alla 1L &l

- -
Al Alaa
AL-RISALAH JOURNAL
ACADEMIC BIANNUAL REFEREED JOURNAL
KULLIYYAH OF ISLAMIC REVEALED KNOWLEDGE AND HUMAN SCIENCES
INTERNATIONAL ISLAMIC UNIVERSITY MALAYSIA

e-1SSN: 2600-8394 VOL. 8. No. 1 June (1445-2024)

Tpadlay) Ay pily @) Qo) 3By gAY Ll AR b i) see

Sl age 3y da —ab Al s ) s o
Ol @ oV s e 2z SO ol i ke (1/114) 55U 39 (oW1 05
el drg i) (3 a4 Jaend) "3sl )
Al a3 (W OslE) Gadl ay s (oY) sews tipill SldST)
Abstract

This research discusses the burden of proof in the presumption of electronic publishing
under Malaysian law and Islamic law. It examines the burden of proof as a legal
principle in the law of evidence and its function in determining who bears the burden
of proof. No legal claim is exempt from the necessity of presenting evidence of the
claim or accusation. The burden of proof lies with the party making the accusation or
claim. Through inductive and analytical approaches, this research aims to shed light on
the role of the burden of proof in electronic publication cases in legal proceedings
according to Malaysian law and Islamic law. It is concluded that Malaysian law, through
Article (114/A) concerning electronic publication, contradicts the general and common
understanding in the law of evidence in criminal and civil cases. The burden of proof in
electronic publication cases falls on the defendant in civil cases and on the accused in
criminal cases, contrary to the principles applied in Shariah and law, which stipulate
that the burden of proof lies on the plaintiff in civil cases and on public prosecution in
criminal cases. Therefore, the application of the burden of proof in Malaysian law
according to Article (114/A) concerning electronic publication conflicts with the
principle of "innocent until proven guilty" or "presumption of innocence™ applied in
Islamic law.

Keywords: burden of proof, electronic publication, Malaysian law, Islamic law.
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